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Item 1.01

Entry into a Material Definitive Agreement.

Carphone Warehouse Group plc
On November 7, 2011, Best Buy Co., Inc. (“Best Buy”, “the registrant”, “we” or “our”) and Carphone Warehouse Group plc (“CPW”) each
issued a press release announcing their agreement to strategic and commercial changes in respect of Best Buy Europe Distributions, Ltd.
(“Best Buy Europe”), the London-based venture between Best Buy and CPW. The changes to the Best Buy Europe venture, which is owned
50% by the registrant, are expected to include the following principal components:
•

Best Buy's purchase of CPW's contractual interest in the profit share-based management fee paid to Best Buy Europe under the 2007
Best Buy Mobile agreement (“profit share agreement”) for approximately $1.3 billion, subject to CPW shareholder approval;

•

A refocus on the Best Buy Europe small box retailing business (comprised of approximately 2,500 stores branded The Carphone
Warehouse and The Phone House) and the planned closure of 11 Best Buy branded large-format pilot stores in the United Kingdom
(after consultation with employee representatives);

•

A consultancy agreement under which Best Buy will pay to CPW £5 million per year for a period of up to five years in exchange for
ongoing management consulting services with respect to the Best Buy Mobile operations in the U.S. and Canada; and

•

The granting of a series of call options to facilitate Best Buy's or CPW's acquisition of the other's 50% interest in the Best Buy
Europe business as early as March 2015.

The Best Buy Mobile profit share agreement is a profit-based management fee agreement under which Best Buy makes quarterly payments to
Best Buy Europe, which is 50% owned by CPW. Best Buy's purchase of CPW's contractual interest in the profit share agreement will result in
Best Buy owning all interests in respect of Best Buy Mobile in the U.S. and Canada and will lead to the termination of the prior Best Buy
Mobile profit share-based management fee payments to Best Buy Europe. Accordingly, Best Buy's acquisition of the interest for
approximately $1.3 billion will result in the purchase price being expensed as a one-time charge, which is expected to occur in Best Buy's
fiscal fourth quarter of 2012.
Based on the termination of payments to Best Buy Europe under the profit share agreement and the refocused strategy on small box stores in
Europe, Best Buy anticipates recording an impairment charge for substantially all of the approximately $1.2 billion of goodwill associated
with Best Buy Europe. Accordingly, upon closing of the transaction to purchase CPW's contractual interest in the profit share agreement , Best
Buy expects to record a corresponding non-cash charge to write down our related goodwill in the fourth quarter of fiscal 2012.
The closing of the above-described transactions is subject to a number of conditions, including, among others, the approval of CPW's
shareholders at an extraordinary general meeting, which the parties expect will take place by no later than fourth quarter of fiscal 2012. To the
extent that all of the conditions are met, the parties expect the transaction to close during Best Buy's fiscal fourth quarter ending March 3,
2012.
The registrant intends to pay for the acquisition of CPW's contractual interest in the profit share agreement in respect of Best Buy Mobile
primarily through cash on hand.
The foregoing description does not purport to be complete and is subject to, and qualified in its entirety by, the full text of the contractual
agreement governing the purchase of the profit share arrangement in respect of Best Buy Mobile which will be attached upon completion of
the contract in a future amendment to this Form 8-K.
Additional information regarding the aforementioned items is included in the news releases and investor presentations issued by Best Buy and
CPW issued on November 7, 2011, which are attached hereto as Exhibit Nos. 99.1, 99.2, 99.3, 99.5 and 99.6 to this Current Report on Form
8-K and incorporated herein by reference.
2

Copyright © 2012 www.secdatabase.com. All Rights Reserved.
Please Consider the Environment Before Printing This Document

mindSHIFT Technologies, Inc.
On November 7, 2011, Best Buy announced that it had entered into an Agreement and Plan of Merger (the “Merger Agreement”), dated as of
November 2, 2011, by and among Best Buy, Mars Acquisition Corporation, a Delaware corporation and wholly-owned subsidiary of Best Buy
(“Merger Sub”), mindSHIFT Technologies, Inc., a Delaware corporation (“mindSHIFT”), and Shareholder Representative Services LLC, a
Colorado limited liability company. The total transaction value will be approximately $167 million, subject to post-closing adjustments. The
press release issued by Best Buy on November 7, 2011, announcing the execution of the Merger Agreement is attached hereto as Exhibit No.
99.7 to this Current Report on Form 8-K and incorporated herein by reference.
Pursuant to the Merger Agreement, and subject to the conditions contained therein, Best Buy will acquire mindSHIFT via the merger of
Merger Sub with and into mindSHIFT, with mindSHIFT to survive the merger as a wholly-owned subsidiary of Best Buy. The Merger
Agreement provides that, subject to the conditions contained therein, Best Buy will pay approximately $167 million in cash to holders of
mindSHIFT capital stock, vested mindSHIFT stock options, and mindSHIFT stock purchase warrants. The purchase price is subject to certain
adjustments relating to mindSHIFT's working capital, the amount of cash and debt of mindSHIFT, and the amount of certain transaction
related expenses. Approximately $20 million of the purchase price will be placed in an escrow account as partial security for the
indemnification obligations of mindSHIFT and its stockholders under the Merger Agreement. The closing of the transaction, which is
expected to occur in the registrant's fourth quarter of fiscal 2012, is subject to the satisfaction of customary closing conditions, including,
among others, the expiration or termination of the waiting period under the Hart-Scott-Rodino Antitrust Improvement Act of 1976, and is
expected to occur in the registrants fourth quarter of fiscal 2012.
The Merger Agreement contains customary representations, warranties and covenants of each of mindSHIFT, Best Buy, and Merger Sub.
The foregoing descriptions of the Merger Agreement and the transactions contemplated thereby are qualified in their entirety by reference to
the Merger Agreement, which is attached hereto as Exhibit No. 2.1 to this Current Report on Form 8-K and incorporated herein by reference.
Item 2.05

Costs Associated with Exit or Disposal Activities.

On November 7, 2011, the registrant announced a series of initiatives designed to re-focus our Best Buy Europe strategy on our small-format
stores, while closing our Best Buy branded large-format stores in the United Kingdom. The restructuring charges are primarily related to the
closure of the large-format stores in the United Kingdom, and include fixed asset impairments, settlement of lease and other contractual
obligations, inventory adjustments, severance costs and facility closure and other costs.
The registrant initiated the announced changes on November 6, 2011, and expects to substantially complete the actions by the end of fiscal
2012. The registrant expects to incur total pre-tax charges between $250 million and $270 million related to the restructuring, of which
approximately half are expected to be non-cash charges. Given the timing of these actions, the registrant estimates that approximately $200
million of charges will be recorded in the third quarter of fiscal 2012, with the remainder of the charges to be recorded in the fourth quarter
fiscal 2012. Best Buy's proportionate share of the restructuring charges related to the closure of the large-format stores in the United Kingdom
will be 50 percent.
The amounts of the restructuring charges noted above are estimates, and the actual charges may vary materially based on various factors,
including the timing of closings; actual employee terminations; sales, write-downs and other factors affecting inventory value; factors relating
to real estate including sale proceeds and the timing and amount of sublease income and other lease expense; changes in management’s
assumptions; and other factors.
Additional information regarding these initiatives and the expected resulting restructuring charges is included in the news releases and
investor presentations issued Best Buy, CPW and Best Buy Europe on November 7, 2011, which are attached hereto as Exhibit Nos. 99.1,
99.2, 99.3, 99.5 and 99.6 to this Current Report on Form 8-K and incorporated herein by reference.
Item 2.06

Material Impairments.

The information set forth in Item 1.01 is incorporated herein by reference.
3
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Item 5.03

Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.

(b) On November 2, 2011, the Board of Directors approved a change in the registrant's fiscal year-end from the Saturday nearest the end of
February to the Saturday nearest the end of January, effective beginning with our fiscal year 2013. This change will not impact our current
fiscal year (fiscal year 2012), which will end on March 3, 2012. However, our fiscal year 2013 will be shortened from 12 months to 11 months
and end on February 2, 2013. As a result of the change in our fiscal year-end from February to January, in fiscal year 2013 we will begin
consolidating the results of our Europe, China and Mexico operations on a one-month lag, compared to a two-month lag in fiscal year 2012.
We intend to begin filing our quarterly reports on Form 10-Q based on the new fiscal year-end beginning with the first quarter of fiscal year
2013. We also currently plan to report the first quarter of fiscal year 2013 as a three month period, which will include the results of the last
month of fiscal year 2012. As such, our Quarterly Report on Form 10-Q for the first quarter of fiscal year 2013 would be for the three months
ending May 5, 2012. Furthermore, we will file our Annual Report on Form 10-K as our transition report, which will cover the 11 month
period ending on February 2, 2013.
The reporting periods and applicable reports for the remainder of fiscal year 2012 and fiscal year 2013 are expected to be as follows:
Fiscal Period

Reporting Period

Report to be Filed

Third quarter of fiscal 2012
Fiscal year 2012

August 28, 2011 to November 26, 2011
February 27, 2011 to March 3, 2012

Quarterly Report on Form 10-Q
Annual Report on Form 10-K

First quarter of fiscal 2013
Second quarter of fiscal 2013
Third quarter of fiscal 2013
Fiscal year 2013 (transition period)

January 29, 2012 to May 5, 2012
May 6, 2012 to August 4, 2012
August 5, 2012 to November 3, 2012
March 4, 2012 to February 2, 2013

Quarterly Report on Form 10-Q
Quarterly Report on Form 10-Q
Quarterly Report on Form 10-Q
Transition Report on Form 10-K

Additional information regarding the change in fiscal year-end is included in the news release issued by Best Buy on November 7, 2011,
which is attached hereto as Exhibit No. 99.1 to this Current Report on Form 8-K and incorporated herein by reference.
Item 7.01

Regulation FD Disclosure.

On November 7, 2011, CPW released its interim results for the six months ended September 30, 2011. In the news release, CPW reported its
financial headlines, outlook and summary financial performance, which included financial results of Best Buy Europe, a venture between Best
Buy and CPW, which is owned 50% by the registrant. Figures for Best Buy Europe are presented by CPW in accordance with International
Financial Reporting Standards and do not reflect accounting principles generally accepted in the United States of America (“US GAAP”) or
include purchase accounting applied by the registrant. As such, the figures presented by CPW for Best Buy Europe do not necessarily reflect
the results that will be reported by the registrant in its consolidated statements of earnings. The registrant will report the results of Best Buy
Europe in accordance with US GAAP for the 13 weeks ended October 1, 2011, within its fiscal 2012 third quarter results, as Best Buy Europe
is consolidated on a two-month reporting lag.
It is the registrant's policy to accelerate recording the effect of significant intervening events occurring in the lag period that materially affect
its consolidated financial statements. As such, the registrant's fiscal 2012 third quarter results will also include the portion of the Best Buy
Europe restructuring charges occurring in the registrant's fiscal 2012 third quarter, which are discussed in Item 2.05 above.
The news release issued by CPW on November 7, 2011, is furnished as Exhibit No. 99.4 to this Current Report on Form 8-K and shall not be
deemed “filed” for purposes of Section 18 of the U.S. Securities Exchange Act of 1934, as amended, or otherwise subject to liability of that
Section unless the registrant specifically incorporates it by reference in a document filed under the U.S. Securities Act of 1933, as amended, or
the U.S. Securities Exchange Act of 1934, as amended.
In addition, on November 7, 2011, representatives of CPW will hold an investor presentation, which will be webcast, to discuss CPW’s
interim results, including the results of Best Buy Europe. The registrant is furnishing, as Exhibit No. 99.5 to this Current Report on Form 8-K,
the slide presentation used for the November 7, 2011, webcast. The slide presentation is furnished pursuant to Item 7.01 of this Current Report
on Form 8-K and shall not be deemed to be “filed” for purposes of Section 18 of
4
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the U.S. Securities Exchange Act of 1934, as amended, or otherwise subject to the liabilities of that Section, unless the registrant specifically
incorporates it by reference in a document filed under the U.S. Securities Act of 1933, as amended, or the U.S. Securities Exchange Act of
1934, as amended.
By furnishing the slide presentation (Exhibit No. 99.5), the registrant makes no admission as to the materiality of the information included in
the slide presentation. The registrant undertakes no duty or obligation to publicly update or to revise the information included in the slide
presentation, although it may do so from time to time as its management believes is warranted. Any such updating may be made through the
filing of other reports or documents with the U.S. Securities and Exchange Commission (the “SEC”), through news releases or through other
public disclosure.
Item 8.01

Other Events.

On November 7, 2011, Best Buy and CPW announced the creation of a new venture, called “Global Connect”. Best Buy and CPW intend to
partner with third parties in new geographic areas to improve the performance of their mobile phone businesses, providing them with
immediate global scale, vendor relationships, value proposition expertise and intellectual capital. Best Buy and CPW plan to leverage their
jointly-developed expertise in return for a share of the profits of their partners. Global Connect will also govern the provision of expertise by
CPW to current Best Buy territories in China and Mexico in exchange for a license fee based on incremental profits.
Additional information regarding Global Connect is included in the news releases and investor presentations issued by Best Buy and CPW
issued on November 7, 2011, which are attached hereto as Exhibit Nos. 99.1, 99.2, 99.3 and 99.5 to this Current Report on Form 8-K and
incorporated herein by reference.
###
The registrant's Annual Report to Shareholders and its reports on Forms 10-K, 10-Q and 8-K and other publicly available information should
be consulted for other important information about the registrant.
Some of the matters discussed in this Current Report on Form 8-K (including Exhibit Nos. 99.1, 99.2, 99.3, 99.4, 99.5, 99.6 and 99.7)
constitute forward-looking statements within the meaning of the “safe harbor” provisions of the Private Securities Litigation Reform Act of
1995. These forward-looking statements include statements other than those made solely with respect to historical fact and are based on the
intent, belief or current expectations of CPW, Best Buy Europe, the registrant and/or its management. The registrant's business and operations
are subject to a variety of risks and uncertainties that might cause actual results to differ materially from those projected by any forwardlooking statements. Factors that could cause such differences include, but are not limited to, those set forth in the slide presentations attached
hereto as Exhibit Nos. 99.2 and 99.5 and the risk factors set forth in the registrant’s filings with the SEC.
5
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Item 9.01

Financial Statements and Exhibits.

(d) Exhibits.
Exhibit No.

Description of Exhibit

2.1

Agreement and Plan of Merger, dated November 2, 2011, by and among Best Buy Co., Inc., Mars Acquisition
Corporation, mindSHIFT Technologies, Inc., and Shareholder Representative Services LLC (filed pursuant to
Item 1.01).

99.1

Best Buy Co., Inc. news release issued November 7, 2011. Any internet addresses provided in this release are for
information purposes only and are not intended to be hyperlinks. Accordingly, no information in any of these
internet addresses is included herein.

99.2

Slide presentation used for webcast by Best Buy Co., Inc. dated November 7, 2011.

99.3

Carphone Warehouse Group plc news release issued November 7, 2011. Any internet addresses provided in this
release are for information purposes only and are not intended to be hyperlinks. Accordingly, no information in
any of these internet addresses is included herein.

99.4

Carphone Warehouse Group plc news release issued November 7, 2011 (as furnished). Any internet addresses
provided in this release are for information purposes only and are not intended to be hyperlinks. Accordingly, no
information in any of these internet addresses is included herein.

99.5

Slide presentation used for webcast by Carphone Warehouse Group plc dated November 7, 2011.

99.6

Best Buy Europe Distributions Limited news release issued November 7, 2011. Any internet addresses provided
in this release are for information purposes only and are not intended to be hyperlinks. Accordingly, no
information in any of these internet addresses is included herein.

99.7

Best Buy Co., Inc. News release issued November 7, 2011.
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SIGNATURES
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.
BEST BUY CO., INC.
(Registrant)
Date: November 7, 2011

By: /s/ SUSAN S. GRAFTON
Susan S. Grafton
Senior Vice President, Controller and Chief Accounting Officer
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AGREEMENT AND PLAN OF MERGER
This AGREEMENT AND PLAN OF MERGER (this “Agreement”) is made and entered into as of November 2, 2011 by and
among (i) BET BUY CO., INC., a Minnesota corporation (“Purchaser”); (ii) MARS ACQUISITION CORPOROATION, a Delaware
corporation and a wholly owned subsidiary of Purchaser (“Merger Sub”); (iii) MINDSHIFT TECHNOLOGIES, INC., a Delaware corporation
(“Company”); and (iv) SHAREHOLDER REPRESENTATIVE SERVICES LLC, solely in its capacity as the Stockholders’ Agent.
RECITALS
A. The respective boards of directors of the Company and Merger Sub have determined that it would be advisable and in the best
interests of the stockholders of their respective companies that Merger Sub merge with and into the Company (the “Merger”), with the Company
to survive the Merger and to become a wholly-owned subsidiary of Purchaser, on the terms and subject to the conditions set forth in this
Agreement, and, in furtherance thereof, have approved this Agreement, the Merger and the other transactions contemplated by this Agreement.
B. In connection with the Merger, the outstanding shares of the Company’s capital stock and the Company’s outstanding vested
stock options and warrants will be converted into the right to receive the cash amounts described in, and in accordance with the terms of, this
Agreement.
C. Concurrently with the execution of this Agreement, and as an inducement to Purchaser to enter into this Agreement, the
individuals identified on Schedule 1 hereto are entering into Non-Competition, Confidentiality and Non-Solicitation Agreements with the
Company (the “Employment Covenant Agreements”), effective from and after the Closing.
D. Concurrently with the execution of this Agreement, and as an inducement to Purchaser to enter into this Agreement, the
individuals identified on Schedule 2 hereto are entering into Non-Competition Agreements with Purchaser, effective from and after the Closing.
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1.
2.

3.

Definitions
1.1
The Merger
2.1
2.2
2.3
2.4
2.5
2.6

Certain Defined Terms

The Merger
Closing and Closing Deliverables
Effective Time and Effect of the Merger
Certificate of Incorporation; Bylaws
Directors and Officers
Merger Consideration; Effect on Company Capital Stock; Treatment of Company Options and
Company Warrants
2.7
Surrender of Certificates
2.8
Lost, Stolen or Destroyed Certificates
2.9
Dissenting Shares
2.1
Treatment of Merger Sub Capital Stock
2.11
Escrow Fund
2.12
Transaction Expenses
2.13
Net Working Capital Adjustment
2.14
Transfer Taxes
2.15
Consideration Spreadsheet
2.16
Alpheon and Orbit Earn-Outs
2.17
Distributions by Payment Agent
2.18
Taking of Further Action
Representations and Warranties of the Company
3.1
Organization, Standing and Power
3.2
No Subsidiaries
3.3
Power and Authority
3.4
Authorization
3.5
Noncontravention
3.6
Governmental Authorizations
3.7
Financial Statements
3.8
Capitalization and Stockholder Information
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1
1
14
14
14
16
17
17
17
21
22
23
23
23
24
24
26
27
28
29
29
30
30
30
30
30
31
31
32
32

4.

3.9
Absence of Certain Changes
3.10
Absence of Undisclosed Liabilities
3.11
Litigation
3.12
Restrictions on Business Activities
3.13
Intellectual Property
3.14
Interested Party Transactions
3.15
Material Contracts
3.16
Suppliers
3.17
Employees and Consultants
3.18
Title to Property
3.19
Real Estate
3.20
Environmental Matters
3.21
Taxes
3.22
Employee Benefit Plans
3.23
Employee Matters
3.24
Insurance
3.25
Compliance With Laws
3.26
Brokers' and Finders' Fee
3.27
Minute Books
3.28
Bank Accounts; Powers of Attorney
3.29
Privacy Matters
Representations and Warranties of the Selling Stockholders
4.1
Formation and Power
4.2
Execution, Delivery; Valid and Binding Agreements
4.3
No Breach
4.4
Governmental Authorities; Consent
4.5
Company Capital Stock
4.6
Brokerage
4.7
Litigation
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6.

7.

8.

4.8
Representation by Counsel
Representations and Warranties of Purchaser and Merger Sub
5.1
Organization, Standing and Power
5.2
Authority
5.3
Noncontravention
5.4
Litigation
5.5
Merger Sub
5.6
Financing
5.7
No Purchaser Vote Required
Conduct Prior to the Effective Time
6.1
Conduct of Business of the Company Entities
6.2
Notification of Purchaser
6.3
Alpheon Agreement and Orbit Agreement
Additional Agreements
7.1
Access to Information
7.2
Public Disclosure
7.3
Commercially Reasonable Efforts; Government Approvals and Further Assurances
7.4
Employees.
7.5
Tax Matters
7.6
Indemnification of Officers and Directors of the Company
7.7
No Solicitation
7.8
Stockholder Consent or Approval
7.9
Approval by Stockholder of Merger Sub
Conditions to the Merger
8.1
Conditions to Obligation of Each Party to Effect the Merger
8.2
Additional Conditions to the Obligations of Purchaser and Merger Sub
8.3
Additional Conditions to Obligation of the Company and the Selling Stockholders
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Termination
9.1
Termination
9.2
Effect of Termination
Escrow and Indemnification
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Escrow Fund
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Indemnification
10.3
Stockholders' Agent
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Tax Matters
General Provisions
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Notices
11.2
Company Disclosure Schedule
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Entire Agreement; Nonassignability; Parties in Interest
11.5
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Remedies Cumulative
11.7
Governing Law; Jurisdiction; Venue
11.8
Conflict of Interest
11.9
Attorney-Client Privilege
11.10
Time is of the Essence; Enforcement
11.11
Amendment; Waiver
11.12
Construction

Copyright © 2012 www.secdatabase.com. All Rights Reserved.
Please Consider the Environment Before Printing This Document

69
69
70
71
71
71
75
77
78
78
79
80
80
80
80
81
81
81
82
82
82

AGREEMENT
Now, Therefore, in consideration of the covenants, representations and warranties set forth in this Agreement, and for other good and
valuable consideration, the parties, intending to be legally bound, agree as follows:
1.

Definitions.
1.1 Certain Defined Terms. As used in this Agreement, the following terms will have the following meanings:
“280G Approval” has the meaning set forth in Section 7.8(e).
“280G Approval Documents” has the meaning set forth in Section 7.8(e).
“Adjustment Amount” means the positive or negative number that is equal to the difference between (A) the Company’s Net Working
Capital calculated as of the Adjustment Calculation Date and (B) the Baseline Working Capital.
“Adjustment Calculation Date” means the Closing Date; provided, however, that if the Closing occurs between December 28, 2011
and December 31, 2011, then the Adjustment Calculation Date means December 31, 2011.
“Adjustment Calculation Date Balance Sheet” has the meaning defined in Section 2.13(b).
“Adjustment Portion” has the meaning set forth in Section 2.6(a)(2).
“Affiliate” means, with respect to any Person, any other Person directly or indirectly controlling, directly or indirectly controlled by, or
under direct or indirect common control with, such Person or a member of such Person’s immediate family; or if such Person is a partnership,
any general partner of such Person or a Person controlling any such general partner. For purposes of this definition, “control” (including
“controlled by” and “under common control with”) means the power, directly or indirectly, to direct or cause the direction of the management
and policies of such Person whether through the ownership of voting securities, by contract or otherwise.
“Agent Losses” has the meaning set forth in Section 10.3(b).
“Aggregate Closing Option Consideration” has the meaning defined in Section 2.6(c)(ii).
“Aggregate Closing Restricted Stock Consideration” has the meaning defined in Section 2.6(f).
1
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“Aggregate Company Option Exercise Price” means the sum of the cash exercise prices that would be payable upon exercise in full
of all the Vested Company Options held by all Company Holders immediately prior to the Effective Time.
“Aggregate Company Warrant Exercise Price” means the sum of the cash exercise prices that would be payable upon exercise in full
of all the Company Warrants held by all Company Holders immediately prior to the Effective Time.
“Aggregate Employee Closing Option Consideration” has the meaning defined in Section 2.6(c)(ii).
“Aggregate Non-Employee Closing Option Consideration” has the meaning defined in Section 2.6(c)(ii).
“Agreement” has the meaning set forth in the introductory paragraph.
“Alpheon Agreement” shall mean that certain Asset Purchase Agreement dated as of December 31, 2010 by and among the Company,
Alpheon Corporation, Greg Donovan and David Sturdivant.
“Alpheon Cash” means the Alpheon Holdback Cash and the Alpheon Retained Cash.
“Alpheon Holdback Cash” means all of the Company’s cash that constitutes “Holdback Cash” under the Alpheon Agreement, which
the Company represents is equal to $378,000 as of the date hereof.
“Alpheon Earnout Stock” shall, prior to the Effective Time, mean the 349,650 shares of Company Common Stock identified as
“Earnout Stock” in the Alpheon Agreement, all of which is outstanding as of the date hereof, and, following the Effective Time, shall mean the
cash that is received upon the conversion and exchange of the Alpheon Earnout Stock pursuant to Section 2.6(b)(ii).
“Alpheon Holdback Stock” shall, prior to the Effective Time, mean the 176,224 shares of Company Common Stock identified as
“Holdback Stock” in the Alpheon Agreement, all of which is outstanding as of the date hereof, and, following the Effective Time, shall mean
the cash that is received upon the conversion and exchange of the Alpheon Holdback Stock pursuant to Section 2.6(b)(ii).
“Alpheon Retained Cash” means all of the Company’s cash that constitutes “Retained Cash” under the Alpheon Agreement, which
the Company represents is equal to $126,000 as of the date hereof.
“Alpheon Retained Closing Stock” shall mean the 499,300 shares of Company Common Stock identified as “Retained Closing Stock”
in the Alpheon Agreement, all of which is outstanding as of the date hereof.
“Alpheon Stock” means the Alpheon Holdback Stock, the Alpheon Earnout Stock and the Alpheon Retained Closing Stock.
2
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“As-Converted Preferred Number” means the sum of (i) the aggregate number of shares of Company Preferred Stock that are
entitled to receive the Common Stock Per Share Amount pursuant to Section 2.6(b)(i) (as opposed to the applicable Series Preferred Per
Share Preference Amount plus the applicable Series Preferred Per Share Accrued Dividend Amount pursuant to Section 2.6(b)(i)) and (ii) the
aggregate number of shares of Company Preferred Stock that are subject to Company Preferred Stock Warrants that are entitled to receive the
Common Stock Warrant Consideration pursuant to Section 2.6(d) (as opposed to the Series AA Preferred Stock Warrant Consideration or the
Series DD Preferred Stock Warrant Consideration pursuant to Section 2.6(d)).
“Baseline Working Capital” means the average Net Working Capital of the Company Entities over the twelve (12) months prior to
the Adjustment Calculation Date as mutually agreed upon by Purchaser and the Company.
“Books and Records” means to the extent relating to the Company Entities, including materials held or created by outside consultants
that are within a Company Entity’s control, all books and records, including, but not limited to: books of accounts, ledgers and general, financial
and accounting records, employment records, including but not limited to personnel files and records and files, records or data regarding
payment of wages or other compensation, machinery and equipment maintenance files, customer lists, customer purchasing histories, price
lists, distribution lists, supplier lists, production data, quality control records and procedures, customer complaints and inquiry files, research
and development files, records and data (including all correspondence with any Governmental Authority), sales material and records (including
pricing history, total sales, terms and conditions of sale, sales and pricing policies and practices), strategic plans, internal financial statements,
marketing and promotional surveys, material and research and intellectual property files relating to the Intellectual Property.
“Business Day” means a day (A) other than Saturday or Sunday and (B) on which commercial banks are open for business in the
Commonwealth of Virginia and the State of Minnesota.
“Business Intellectual Property” means all Owned Intellectual Property and all Third Party Intellectual Property.
“CALEA” has the meaning set forth in Section 3.30.
“CERCLA” has the meaning set forth in Section 3.20(a)(i).
“Certificate” has the meaning set forth in Section 2.7(a).
“Certificate of Merger” has the meaning set forth in Section 2.2(a).
“Closing” has the meaning set forth in Section 2.2(a).
“Closing Date” has the meaning set forth in Section 2.2(a).
“Closing Option Consideration” has the meaning defined in Section 2.6(c)(ii).
3
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“Closing Preferred Warrant Consideration” has the meaning defined in Section 2.6(d).
“Closing Restricted Stock Consideration” has the meaning defined in Section 2.6(f).
“COBRA” has the meaning set forth in Section 3.22(e).
“Code” means the Internal Revenue Code of 1986, as amended.
“Collection and Use” has the meaning set forth in Section 3.29(a).
“Common Stock Per Share Amount” means the quotient of (i) the sum of (A) the Residual Merger Consideration plus (B) the
Aggregate Company Option Exercise Price plus (C) the Aggregate Company Warrant Exercise Price, divided by (ii) the sum of (A) the
aggregate number of shares of Company Common Stock outstanding immediately prior to the Effective Time (including, for the avoidance of
doubt, the aggregate number of shares of the Alpheon Stock and the Orbit Stock), (B) the aggregate number of shares of the Company Common
Stock that are issuable upon the exercise in full of all the Vested Company Options, (C) the aggregate number of shares of the Company
Common Stock issuable upon the exercise of the Company Common Stock Warrants, (D) the As-Converted Preferred Number and (E) the
aggregate Restricted Stock Number of all Restricted Stock Holders.
“Common Stock Warrant Consideration” means the product obtained by multiplying (A) the aggregate number of shares of Company
Capital Stock for which the applicable Company Warrant may be exercised immediately prior to the Effective Time, by (B) the difference
obtained by subtracting (1) the per share exercise price of such the Company Warrant from (2) the Common Stock Per Share Amount.
“Communications Act” means the Communications Act of 1934, as amended.
“Communication Laws” means the Communications Act, the rules, regulations, orders and published policies of the Federal
Communications Commission and all state Public Utility Commissions, and the Communications Assistance for Law Enforcement Act.
“Company” has the meaning set forth in the introductory paragraph.
“Company Acquisition Proposal” has the meaning set forth in Section 7.7(a).
“Company Balance Sheet” has the meaning set forth in Section 3.7.
“Company Balance Sheet Date” has the meaning set forth in Section 3.9.
“Company Board” has the meaning set forth in section 2.6(c)(i).
“Company Capital Stock” means shares of Company Common Stock and Company Preferred Stock.
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“Company Cash” means the Company’s cash and cash equivalents, each as determined in accordance with GAAP as of the Adjustment
Calculation Date, but shall exclude the Alpheon Cash and the Orbit Cash.
“Company Common Stock” means shares of the Company’s common stock, par value $0.0001 per share.
“Company Common Stock Warrants” means those certain warrants to purchase an aggregate of 72,635 shares of the Company
Common Stock.
“Company Debt” means all indebtedness of the Company Entities for money borrowed, purchase money indebtedness, capital leases
(excluding photocopier leases) and/or guarantees of third party indebtedness.
“Company Disclosure Schedule” has the meaning set forth in Section 3.
“Company Employees” has the meaning set forth in Section 7.4(a).
“Company Employee Plans” has the meaning set forth in Section 3.22(a).
“Company Entities” means the Company and each of its Subsidiaries.
“Company’s Facilities” has the meaning set forth in Section 3.20(b).
“Company Financial Statements” has the meaning set forth in Section 3.7.
“Company Holders” means, collectively, the Selling Stockholders, the holders of Vested Company Options and Company Warrants
and the Restricted Stock Holders, in each case immediately prior to the Effective Time.
“Company Holder Percentage Interest” means, with respect to each Company Holder, a fraction whose numerator is equal to the
aggregate amount of Merger Consideration to which such Company Holder is entitled to receive pursuant to this Agreement (without giving
effect to any withholding of Taxes and without giving effect to any contribution of Merger Consideration to the Escrow Fund on behalf of
such Company Holder) and whose denominator is equal to the aggregate amount of Merger Consideration to which all Company Holders are
entitled to receive pursuant to this Agreement (without giving effect to any withholding of Taxes and without giving effect to any contribution
of Merger Consideration to the Escrow Fund on behalf of such Company Holders).
“Company Material Adverse Effect” means any change, event, development, circumstance or effect (each, an “Effect”) that,
individually or taken together with all other Effects is, or is likely to be, materially adverse to (i) the financial condition, assets (including
intangible assets), liabilities, business (as currently conducted by the Company Entities) or results of operations of the Company Entities,
taken as a whole, or (ii) the ability of the Company to consummate the transactions contemplated hereby; provided, however, that the term
Company Material Adverse Effect shall exclude any Effect arising from or relating to: (A) the announcement or performance of the transactions
contemplated by this Agreement in compliance
5
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with this Agreement, including the impact thereof on relationships, contractual or otherwise, with vendors, customers or employees, (B)
conditions affecting (1) any of the industries in which the Company Entities operate or participate, or (2) the U.S. or global economy or capital
or financial markets generally, including changes in interest or exchange rates, (C) the taking of any action (1) reasonably required to cause
compliance with the terms of this Agreement, (2) with the prior written consent of Purchaser, or (3) at the written request of Purchaser, (D)
the taking of any action by Purchaser or any of Purchaser’s Subsidiaries, (E) any breach by Purchaser of this Agreement or the Confidentiality
Agreement, (F) any change in accounting requirements or principles or any change in applicable laws, rules or regulations, provided such
change is not applicable solely to the Company Entities, (G) any change in laws, rules, regulations, orders, or other binding directives issued
by any Governmental Authority, provided such change is not applicable solely to the Company Entities, (H) earthquakes, hurricanes, floods
or other natural disasters, (I) hostilities, acts of war, sabotage or terrorism or military actions or any escalation or material worsening of any
such hostilities, acts of war, sabotage or terrorism or military actions existing or underway as of the date of this Agreement, or (J) the failure
of the Company Entities to meet any financial forecast, projection, estimate, prediction or models, whether internal to the Company Entities
or otherwise (excluding the underlying cause of any such failure); provided, however, that with respect to clauses (B), (F), (G), (H) or (I),
such adverse change, event, development or effect does not materially disproportionately affect the Company Entities as compared to similarly
situated companies in the industry in which the Company Entities compete.
“Company Option” has the meaning set forth in Section 2.6(c)(i).
“Company Preferred Stock” means shares of the Company Series AA Preferred Stock, Company Series BB Preferred Stock, Company
Series CC Preferred Stock, Company Series DD Preferred Stock and Company Series EE Preferred Stock, collectively.
“Company Preferred Stock Warrants” means those certain warrants to purchase an aggregate of 217,389 shares of the Company
Series AA Preferred Stock and those certain warrants to purchase an aggregate of 500,000 shares of the Company Series DD Preferred Stock.
“Company Series AA Preferred Stock” means shares of the Company’s Series AA Convertible Preferred Stock, par value $0.01 per
share.
“Company Series BB Preferred Stock” means shares of the Company’s Series BB Convertible Preferred Stock, par value $0.01 per
share.
“Company Series CC Preferred Stock” means shares of the Company’s Series CC Convertible Preferred Stock, par value $0.01 per
share.
“Company Series DD Preferred Stock” means shares of the Company’s Series DD Convertible Preferred Stock, par value $0.01 per
share.
“Company Series EE Preferred Stock” means shares of the Company’s Series EE Convertible Preferred Stock, par value $0.01 per
share.
“Company Stock Entitlements” has the meaning set forth in Section 3.8(a).
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“Company Warrants” means the Company Common Stock Warrants and the Company Preferred Stock Warrants.
“Confidentiality Agreement” has the meaning set forth in Section 7.2.
“Consenting Stockholders” has the meaning set forth in Section 7.8(a).
“Consideration Spreadsheet” has the meaning set forth in Section 2.15.
“Cooley” has the meaning set forth in Section 2.2(a).
“Current Company Business” has the meaning set forth in Section 3.1.
“Customer Contracts” means all agreements, prime contracts, subcontracts, service contracts, purchase orders, basic ordering
agreements, letter contracts, delivery orders, change orders, or similar binding commitments entered into by the Company Entities, which
provide for existing or ongoing obligations of the Company Entities to deliver services and/or products, the rights to be paid for those services
and/or products and the obligations and rights that are ancillary to those obligations and rights.
“Damages” will mean any liabilities, losses, settlement costs, damages (including any indirect or consequential damages, and those
based on diminution in value), penalties, fines, costs or expenses, including reasonable legal, expert and consultant fees and expenses, actually
incurred but excluding any exemplary and punitive damages.
“D&O Indemnified Parties” has the meaning set forth in Section 7.6(a).
“D&O Insurance” has the meaning set forth in Section 7.6(b).
“Deductible” has the meaning set forth in Section 10.2(c)(ii).
“Department” has the meaning set forth in Section 3.23(b).
“DGCL” means the Delaware General Corporation Law, as amended from time to time.
“Dissenting Shares” has the meaning set forth in Section 2.9(a).
“Dissenting Stockholder” has the meaning set forth in Section 2.9(a).
“Effect” has the meaning set forth in “Company Material Adverse Effect” definition.
“Effective Time” has the meaning set forth in Section 2.3.
“Employee Optionholders” has the meaning set forth in Section 2.6(c)(ii).
“Employment Covenant Agreements” has the meaning set forth in Recital C.
“Encumbrance” means any mortgage, claim, charge, deed of trust, lien, option, pledge, security interest, right of first refusal, interest,
or similar restriction or reservation whatsoever.
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“End Date” will mean January 31, 2011.
“Environmental Laws” has the meaning set forth in Section 3.20(a)(i).
“ERISA” has the meaning set forth in Section 3.22(a).
“ERISA Affiliate” has the meaning set forth in Section 3.22(a).
“Escrow Agent” has the meaning set forth in Section 2.6(a)(ii).
“Escrow Agreement” means the Escrow Agreement substantially in the form attached to this Agreement as Exhibit A to be executed
and delivered in accordance with this Agreement.
“Escrow Fund” has the meaning set forth in Section 2.6(a)(ii).
“Estimated Balance Sheet” has the meaning set forth in Section 2.13(a).
“Estimated Merger Consideration” has the meaning set forth in Section 2.13(a).
“Final Merger Consideration” has the meaning set forth in Section 2.13(b).
“Final Merger Consideration Statement” has the meaning set forth in Section 2.13(b).
“FIRPTA Notice” has the meaning set forth in Section 2.2(b)(ii)(e).
“Foreign Authorities” has the meaning set forth in Section 7.3(c).
“Fundamental Representations” means the representations and warranties contained in Section 3.1 (Organization, Standing and
Power), Section 3.3 (Power and Authority), Section 3.4 (Authorization) and Section 3.8 (Capitalization and Stockholder Information).
“GAAP” means United States generally accepted accounting principles.
“General Survival Period” has the meaning set forth in Section 10.2(a).
“Governmental Authority” has the meaning set forth in Section 3.5.
“Hazardous Materials” has the meaning set forth in Section 3.20(a)(ii).
“HIPAA” has the meaning set forth in Section 3.22(e).
“HSR” has the meaning set forth in Section 3.5.
“Indemnified Persons” has the meaning set forth in Section 10.2(b).
“Indemnity Portion” has the meaning set forth in Section 2.6(a)(2).
“Independent Accounting Firm” means an independent accounting firm mutually agreeable to Purchaser and the Stockholders’ Agent.
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“Information Privacy and Security Laws” has the meaning set forth in Section 3.29(d).
“Information Statement” has the meaning set forth in Section 7.8(b).
“Intellectual Property” means all patents, copyrights, mask-work registrations, technology, know-how, processes, trade secrets,
inventions, proprietary data, formulae, data bases, moral rights, domain names, manufacturing methods and data, specifications, drawings,
algorithms, prototypes, designs, design rights, design tools, white papers, research and development data and computer software programs
(except off-the-shelf or shrink-wrap software licensed for a one-time fee or that have annual fees of $120,000 or less); all trademarks, trade
names, service marks and service names; domain names, URLs and social media identifiers; all registrations, applications, recordings, licenses
and common-law rights relating thereto, all rights to sue at law or in equity for any infringement or other impairment thereto, including the right
to receive all proceeds and damages therefrom, and all rights to obtain renewals, continuations, divisions or other extensions of legal protections
pertaining thereto; and all other United States, state and foreign intellectual property.
“In-the-Money Company Option” will mean a Company Option having a per share exercise price less than the Common Stock Per
Share Amount.
“knowledge” or “Knowledge” means, (a) with respect to any individual, that such individual will be deemed to have “knowledge”
or “Knowledge” of a particular fact or other matter if such individual is actually aware of such fact or other matter; (b) with respect to the
Company, the Company will be deemed to have “knowledge” or “Knowledge” of a particular fact or other matter if any of those individuals
listed in Schedule 3 is actually aware of such fact or other matter or would reasonably be expected to have become aware of such fact or other
matter after reasonable diligence in the performance of his or her duties to the Company and reasonable inquiry of employees who directly
report to such individuals; or (c) with respect to any entity other than the Company, that such entity will be deemed to have “knowledge” or
“Knowledge” of a particular fact or other matter if the President, Chief Executive Officer, Chief Financial Officer, other executive officers of
such entity is actually aware of such fact or other matter or would reasonably be expected to have become aware of such fact or other matter
after reasonable diligence and inquiry of management level employees of such entities who report to such individuals.
“Lease” has the meaning set forth in Section 3.19(a).
“Legal Requirements” means any federal, state, foreign, local, municipal or other law, statute, constitution, principle of common
law, resolution, ordinance, code, edict, decree, rule, regulation, ruling or requirement issued, enacted, adopted, promulgated, implemented or
otherwise put into effect by or under the authority of any Governmental Authority and any orders, writs, injunctions, awards, Permits, judgments
and decrees applicable to the Company Entities or to any of their assets, properties or businesses.
“Letter of Transmittal” has the meaning set forth in Section 2.7(c).
“Material Contract” has the meaning set forth in Section 3.15(c).
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“Merger” has the meaning set forth in Recital A.
“Merger Consideration” has the meaning set forth in Section 2.6(a)(i).
“Merger Consideration Dispute Notice” has the meaning set forth in Section 2.13(c).
“Merger Sub” has the meaning set forth in the introductory paragraph.
“Net Working Capital” means the sum of the current assets of the Company Entities less the sum of the current liabilities of the
Company Entities, each determined in accordance with GAAP in accordance with the Company’s past practices. For purposes of calculating
Net Working Capital: (A) the Company Entities’ current assets are accounts receivable, inventory, prepaid expenses and other current assets,
and exclude all cash and cash equivalents, and (B) the Company Entities’ current liabilities are accounts payable, accrued expenses, customer
prepayments, the current portion of deferred revenue, all liabilities for employer payroll and other Taxes in connection with the cash-out
or exercise of the Vested Company Options or any other transaction-based compensation, and other current liabilities, and will exclude all
Specified Transaction Expenses. A sample Net Working Capital calculation based on the Company’s June 30, 2011 Balance Sheet is attached
to this Agreement as Exhibit B.
“Non-Competition Agreement” means the Non-Competition Agreement substantially in the form attached to this Agreement as
Exhibit C to be executed and delivered in accordance with the terms of this Agreement.
“Non-Consenting Stockholders” has the meaning set forth in Section 7.8(b).
“Non-Employee Optionholders” has the meaning defined in Section 2.6(c)(ii).
“Closing Option Consideration” has the meaning set forth in Section 2.6(c)(i).
“Option Plans” means the Company’s 2001 Equity Incentive Plan, 2002 Equity Incentive Plan, and 2002 Management Equity
Incentive Plan, each as amended through the date of this Agreement.
“Option Termination Agreement” has the meaning set forth in Section 2.6(c)(i).
“Optionholders” has the meaning defined in Section 2.6(c)(ii).
“Orbit Agreement” shall mean that certain Asset Purchase Agreement dated as of February 1, 2011 by and among the Company, Orbit
Systems, Inc., Jennifer Amys, Steve McFarland, Gary Milne and Phil Palmquist, as stockholders of Orbit Systems, Inc.
“Orbit Cash” means the Orbit Holdback Cash and the Orbit Retained Cash.
“Orbit Holdback Cash” means all of the Company’s cash that constitutes “Holdback Cash” under the Orbit Agreement, which the
Company represents is equal to $772,500 as of the date hereof.
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“Orbit Holdback Stock” shall, prior to the Effective Time, mean the 360,140 shares of Company Common Stock identified as
“Holdback Stock” in the Orbit Agreement, all of which is outstanding as of the date hereof, and, following the Effective Time, shall mean the
cash that is received upon the conversion and exchange of the Orbit Holdback Stock pursuant to Section 2.6(b)(ii).
“Orbit Indemnity Stock” shall mean the 359,621 shares of Company Common Stock identified as “Indemnity Stock” in the Orbit
Agreement, all of which is outstanding as of the date hereof.
“Orbit Retained Cash” means all of the Company’s cash that constitutes “Retained Cash” under the Orbit Agreement, which the
Company represents is equal to $275,000 as of the date hereof.
“Orbit Stock” means the Orbit Holdback Stock and the Orbit Indemnity Stock.
“Owned Intellectual Property” means all Intellectual Property owned by the Company Entities.
“Payment Agent” means U.S. Bank National Association.
“Payment Agent Agreement” has the meaning set forth in Section 2.7(b).
“PCI DSS” has the meaning set forth in Section 3.29(b).
“Permits” has the meaning set forth in Section 3.6.
“Permitted Encumbrances” has the meaning set forth in Section 3.18.
“Person” means any individual or entity.
“Personally Identifiable Information” has the meaning set forth in Section 3.29(a).
“Personally Identifiable Information Obligations” has the meaning set forth in Section 3.29(c).
“Policies” has the meaning set forth in Section 3.29(a).
“Pre-Closing Period” has the meaning set forth in Section 6.1.
“Pre-Closing Tax Returns” has the meaning set forth in Section 7.5(c).
“Proceeding” means any action, suit, administrative or other proceeding or claim, at law or in equity, before or by any Governmental
Authority or arbitration or mediation panel.
“Public Software” has the meaning set forth in 3.13(h).
“Purchaser” has the meaning set forth in the introductory paragraph.
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“Purchaser Material Adverse Effect” has the meaning set forth in Section 5.3(b).
“RCRA” has the meaning set forth in Section 3.20(a)(i).
“Representation Termination Date” has the meaning set forth in Section 10.2(a).
“Representatives” means, with respect to a Person, such Person’s legal, financial, internal and independent accounting and other
advisors and representatives.
“Residual Merger Consideration” means the difference obtained by subtracting (A) the sum of (1) the aggregate Series Preferred Per
Share Preference Amount payable pursuant to Section 2.6(b)(i) and Section 2.6(d), plus (2) the aggregate Series Preferred Per Share Accrued
Dividend Amount payable pursuant to Section 2.6(b)(i) and Section 2.6(d), from (B) the Merger Consideration (as adjusted).
“Restricted Stock Holders” means the individuals listed on Schedule 2.6.
“Restricted Stock Number” means for any Restricted Stock Holder, the aggregate number of shares of restricted Company Common
Stock in respect of which such Restricted Stock Holder is entitled to be paid pursuant to such Restricted Stock Holder’s Restricted Stock
Termination Agreement.
“Restricted Stock Termination Agreements” has the meaning defined in Section 2.6(f).
“Review Period” has the meaning set forth in 2.13(c).
“SEC” means the Securities and Exchange Commission.
“Selling Stockholders” means those Persons who hold shares of Company Capital Stock as of immediately prior to the Effective Time.
“Series Preferred Per Share Preference Amount” means (i) $0.52 per share of the Company Series AA Preferred Stock, (ii) $0.81
per share of the Company Series BB Preferred Stock, (iii) $0.95 per share of the Company Series CC Preferred Stock, (iv) $1.20 per share of
the Company Series DD Preferred Stock and (v) $1.40 per share of the Company Series EE Preferred Stock.
“Series Preferred Per Share Accrued Dividend Amount” means, for each share of Company Preferred Stock, the difference between
(i) the amount shown in the column entitled “Per Preferred Share Proceeds” on the “Preferred Stock” tab in the Consideration Spreadsheet
applicable to such share minus (ii) the amount shown in the column entitled “Original Issue Price” on the “Preferred Stock” tab in the
Consideration Spreadsheet applicable to such share.
“Series AA Preferred Stock Warrant Consideration” means the product obtained by multiplying (A) the aggregate number of shares
of Company Series AA Preferred Stock for which the applicable Company Preferred Stock Warrant (exercisable for Company Series AA
Preferred Stock) may be exercised immediately prior to the Effective Time, by (B) the difference obtained by subtracting (1) the per share
exercise price of such Warrant from (2) the aggregate
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amount payable in respect of a single share of Company Series AA Preferred Stock pursuant to Section 2.6(b)(i).
“Series DD Preferred Stock Warrant Consideration” means the product obtained by multiplying (A) the aggregate number of shares
of Company Series DD Preferred Stock for which the applicable Company Preferred Stock Warrant (exercisable for Company Series DD
Preferred Stock) may be exercised immediately prior to the Effective Time, by (B) the difference obtained by subtracting (1) the per share
exercise price of such Warrant from (2) the aggregate amount payable in respect of a single share of Company Series DD Preferred Stock
pursuant to Section 2.6(b)(i).
“Source Code” has the meaning set forth in 3.13(g).
“Special Representation Termination Date” has the meaning set forth in Section 10.2(a).
“Special Representations” means the representations and warranties in Section 3.21 (Taxes), Section 3.22 (Employee Benefit Plans)
and 3.26 (Brokers’ and Finders’ Fees).
“Specified Transaction Expenses” means all out-of-pocket expenses (including all fees and expenses of counsel, accountants,
investment bankers, experts and consultants) incurred by the Company Entities with respect to the Merger and the authorization, preparation,
negotiation, execution and performance of this Agreement and the transactions contemplated hereby, including (i) 50% of the filing fees payable
under or pursuant to the HSR Act in connection with the Merger, (ii) 50% of the fees and expenses of the Escrow Agent, (iii) 50% of the fees
and expenses of the Payment Agent up to a maximum of $5,000 in the aggregate, (iv) the Company’s preparation, filing, printing and mailing
of the solicitation of equity holder consents and (v) any expenses payable by the Company Entities to such advisors for tax planning for its
executives or stockholders, in each case, whether or not invoiced or billed prior to the Effective Time.
“Stockholders’ Agent” has the meaning set forth in Section 10.3(a).
“Stockholders’ Agent Expense Portion” means $500,000.
“Stockholder Approval” has the meaning set forth in Section 3.4(a).
“Stockholder Consent” has the meaning set forth in Section 7.8(a).
“Straddle Returns” has the meaning set forth in Section 7.5(d).
“Subsidiary” has the meaning set forth in Section 3.2.
“Surviving Corporation” has the meaning set forth in Section 2.1.
“Tax” or “Taxes” means any federal, state, local, or foreign taxes (or other assessments in the nature of taxes), including, without
limitation, all income, gross receipts, license, payroll, employment, excise, severance, stamp, occupation, premium, windfall profits,
environmental, customs duties, capital stock, franchise, profits, withholding, social security (or similar), unemployment, disability, real
property, personal property, sales, use, transfer, registration, value
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added, alternative or add-on minimum, estimated, or other tax of any kind whatsoever, whether computed on a separate or consolidated, unitary
or combined basis or in any other manner, whether disputed or not and including any obligation to indemnify or otherwise assume or succeed
to the tax liability of any other Person, whether as a transferee, by contract, or otherwise, including any interest, penalty, or addition thereto.
“Tax Representation Termination Date” has the meaning set forth in Section 10.2(a).
“Tax Return” means any return, information statement or report, and all attachments and schedules thereto, required to be filed with a
Governmental Authority with respect to Taxes.
“Third Party Claim” has the meaning set forth in Section 10.2(d).
“Third Party Intellectual Property” means all Intellectual Property owned by a party other than the Company Entities which the
Company Entities are using.
“Transaction Agreements” this Agreement, the Non-Competition Agreements, Option Termination Agreements, Warrant Termination
Agreements, Restricted Stock Termination Agreements, Letters of Transmittal, the resignation and releases delivered pursuant to Section
2.2(b)(ii)(c), Certificate of Merger and any certificates delivered pursuant to this Agreement.
“Vested Company Option” will mean that portion of an In-the-Money Company Option that is exercisable to acquire vested shares of
Company Common Stock as of immediately prior to the Effective Time (but after giving effect to any acceleration of vesting of such In-theMoney Company Options in connection with the transactions contemplated by this Agreement).
“Warrant Termination Agreement” has the meaning set forth in Section 2.6(d).
“Work Permits” has the meaning set forth in Section 3.23(b).
2.

The Merger.

2.1 The Merger. Subject to the terms and conditions of this Agreement, at the Effective Time, Merger Sub will be merged
with and into the Company in accordance with the relevant provisions of the DGCL. The separate corporate existence of Merger Sub will cease,
and the Company will continue as the surviving corporation (the “Surviving Corporation”), governed by the laws of the State of Delaware as a
wholly-owned subsidiary of Purchaser.
2.2

Closing and Closing Deliverables.

(a) Closing. The consummation of the Merger (the “Closing”) will take place as soon as practicable, but no later
than three (3) Business Days after the satisfaction or waiver of the last of the conditions set forth in Section 8 to be satisfied or waived (other
than those conditions that by their nature are to be satisfied at the Closing), or at such other time as the parties to this Agreement agree (the
actual date on which the Closing takes place being the “Closing Date”). The Closing will take place at the offices of Cooley LLP (“Cooley”),
11951 Freedom Drive, Reston, Virginia 20190, or at such other location as the parties to this Agreement
14

Copyright © 2012 www.secdatabase.com. All Rights Reserved.
Please Consider the Environment Before Printing This Document

agree. On the Closing Date, the parties will cause the Merger to be consummated by filing the Certificate of Merger in the form of Exhibit D
(the “Certificate of Merger”) with the Secretary of State of the State of Delaware in accordance with the relevant provisions of the DGCL.
(b)

Closing Deliverables.
(i)

Purchaser Deliverables. Purchaser will deliver, at or prior to the Closing, each of the following:
a)

the Escrow Fund to the Escrow Agent as set forth in Section 2.11;

b) to the Payment Agent, an amount in cash equal to the Estimated Merger Consideration less
the Escrow Fund less the Aggregate Employee Closing Option Consideration less the Aggregate Closing Restricted Stock Consideration;
c) to the Company, an amount equal to the Aggregate Employee Closing Option Consideration
plus the Aggregate Closing Restricted Stock Consideration;
d) the Company Debt, by wire transfer of immediately available funds, to each of the payees set
forth in the Consideration Spreadsheet in accordance with the payoff letters delivered by the Company to Purchaser at least three (3) Business
Days prior to the Closing Date;
e) the Specified Transaction Expenses, by wire transfer of immediately available funds, to each
of the payees set forth in the Consideration Spreadsheet; and
f)

to the Company, an Escrow Agreement, dated as of the Closing Date and executed by

Purchaser and the Escrow Agent.
(ii)

Company Deliverables. The Company will deliver to Purchaser, at or prior to the Closing, each of

the following:
a) copies of (A) the Certificate of Incorporation of each of the Company Entities, certified by
the Secretary of State of the State of Delaware, and (B) Certificates of Good Standing from the Secretary of State (or equivalent regulatory
authority) of each state and country in which each Company Entity is incorporated or qualified to do business as a foreign corporation,
evidencing the good standing of each Company Entity in each such jurisdiction;
b)

the Escrow Agreement, dated as of the Closing Date and executed by the Stockholders’

Agent;
c) a resignation and release from each of the directors and each of the officers of the Company
in office immediately prior to the Closing as directors
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and/or officers, as applicable, of the Company in the form attached hereto as Exhibit E, effective no later than immediately prior to the Effective
Time;
d) a copy of each of (A) the text of the resolutions adopted by the Company Board authorizing
the execution, delivery and performance of this Agreement, the other Transaction Agreements to which the Company is a party and the
consummation of all of the transactions contemplated hereby and thereby and (B) the bylaws of the Company, along with a certificate, dated as
of the Closing Date, executed on behalf of the Company by the corporate secretary of the Company certifying to Purchaser (X) that such copies
are correct and complete copies of such resolutions and bylaws or similar organizational documents, respectively, (Y) that such resolutions and
bylaws were duly adopted and have not been amended or rescinded and (Z) as to the incumbency and authority of the officer(s) of the Company
who executed this Agreement and the other Transaction Agreements to which the Company is a party;
e) a certificate and notice, in form and substance reasonably satisfactory to Purchaser, certifying
that the transactions contemplated by this Agreement are exempt from withholding under section 1445 of the Code, in substantially the form
attached as Exhibit F, dated as of the Closing Date and executed by the Company (the “FIRPTA Notice”);
f)

the consents and approvals listed or described on Schedule 2.2(b)(ii)(f);

g)

evidence of payment of all Company Debt that was not paid by the Company to the holder(s)

of such debt at the Closing;
h) an Option Termination Agreement from holders of Company Options representing at least
95% shares of Company Capital Stock subject to such Company Options; and
i)

a Warrant Termination Agreement from each holder of Company Warrants other than GATX

j)

a Restricted Stock Termination Agreement from each Restricted Stock Holder.

Ventures, Inc.; and

2.3 Effective Time and Effect of the Merger. The Merger and the other transactions contemplated by this Agreement will
become effective at the time at which the Certificate of Merger has been duly filed in the Office of the Secretary of State of Delaware and has
become effective in accordance with the DGCL (the “Effective Time). At the Effective Time, the effect of the Merger will be as provided in this
Agreement, and the Certificate of Merger will be filed pursuant to Section 2.2 and the applicable provisions of the DGCL. Without limiting the
generality of the foregoing, and subject thereto, at the Effective Time, all the property, rights, privileges, powers and franchises of the Company
and Merger Sub shall vest in the Surviving Corporation, and all debts, liabilities and duties of the Company and Merger Sub shall become the
debts, liabilities and duties of the Surviving Corporation.
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2.4 Certificate of Incorporation; Bylaws. Unless otherwise agreed to by Purchaser and the Company prior to the Closing,
at the Effective Time:
(a) The certificate of incorporation of Merger Sub in effect immediately prior to the Effective Time will be that of
the Surviving Corporation until thereafter changed or amended as provided therein or by the DGCL; provided, however, that Article I of the
certificate of incorporation of the Surviving Corporation will read as follows: “The name of the corporation is mindSHIFT Technologies, Inc.”;
and
(b) The bylaws of Merger Sub, as in effect immediately prior to the Effective Time, will be the bylaws of the
Surviving Corporation until thereafter amended.
2.5 Directors and Officers. At the Effective Time, the directors and officers of Merger Sub immediately prior to the
Effective Time will be the directors and officers of the Surviving Corporation, to serve until their respective successors are duly elected or
appointed and qualified.
2.6

Merger Consideration; Effect on Company Capital Stock; Treatment of Company Options and Company

Warrants.
(a)

Merger Consideration.

(i) The “Merger Consideration” will equal (1) $167,000,000 plus (2) the Adjustment Amount plus (3)
the Company Cash minus (4) the total amount of Specified Transaction Expenses minus (5) the Company Debt.
(ii) The “Escrow Fund” will be equal to the sum of (i) $20,875,000 (the “Indemnity Portion”), plus (ii)
$500,000 (the “Adjustment Portion”) plus (iii) the Stockholders’ Agent Expense Portion. The Escrow Fund will be withheld from the Merger
Consideration and deposited with U.S. Bank National Association (the “Escrow Agent”).
(b) Effect on Company Capital Stock. Subject to any adjustments described in Section 2, at the Effective Time,
by virtue of the Merger and without any further action on the part of Purchaser, Merger Sub, the Company, the stockholders of the Company or
the Stockholders’ Agent:
(i) Each share of Company Preferred Stock issued and outstanding immediately prior to the Closing, other
than Dissenting Shares, will be converted automatically into the right to receive an amount in cash equal to the greater of (A) the sum of the
applicable Series Preferred Per Share Preference Amount plus the applicable Series Preferred Per Share Accrued Dividend Amount or (B) the
Common Stock Per Share Amount, in either case, minus a portion of such amount which will be withheld from such Company Holder and
deposited in the Escrow Fund pursuant to Section 2.11. The amount of cash each holder of Company Preferred Stock is entitled to receive for
the shares of Company Preferred Stock held by such holder will be rounded to the nearest cent and computed after aggregating cash amounts
for all shares of each applicable series of Company Preferred Stock held by such holder (i.e. a holder’s shares of Company Series AA Preferred
Stock will be aggregated and then rounded, a
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holder’s shares of Company Series BB Preferred Stock will be aggregated and then rounded, etc.).
(ii) Each share of Company Common Stock issued and outstanding immediately prior to the Closing,
other than Dissenting Shares and shares of Company Common Stock cancelled immediately prior to Closing pursuant to Restricted Stock
Termination Agreements, will be converted automatically into the right to receive an amount in cash equal to the Common Stock Per Share
Amount, minus a portion of such amount which will be withheld from such Company Holder and deposited in the Escrow Fund pursuant to
Section 2.11. The amount of cash each holder of the Company Common Stock is entitled to receive for the shares of Company Common Stock
held by such holder will be rounded to the nearest cent and computed after aggregating cash amounts for all shares of the Company Common
Stock held by such holder.
(iii) Other than the Alpheon Stock and the Orbit Stock, which shall be exchanged in accordance with
clause (b)(ii) above, any shares of the Company Capital Stock then held by the Company (or held in the Company’s treasury) will be canceled
and retired and will cease to exist, and no consideration will be delivered in exchange therefor.
(c)

Treatment of Company Options.

(i) Company Options will not be continued, assumed, or substituted for by the Company or Purchaser as
part of the Merger. Prior to the Closing, the Company’s Board of Directors (the “Company Board”) will adopt appropriate resolutions and will
have taken all other actions necessary and appropriate to provide that each unexpired and unexercised Company stock option (a “Company
Option”) that is outstanding immediately prior to the Effective Time shall become 100% vested and may be exercised or, if not exercised, will
be cancelled in exchange for the consideration in accordance with this Section 2.6(c). After such resolutions have been adopted by the Company
Board, prior to the Closing, the Company will provide a notice to the holders of the Company Options (the “Optionholders”) apprising them
that all Company Options that are unexercised as of immediately prior to the Effective Time will be cancelled in accordance with this Section
2.6(c) and the applicable Option Plan.
(ii) Upon delivery of an option termination agreement substantially in the form attached as Exhibit G (an
“Option Termination Agreement”), duly completed and validly executed, by an Optionholder holding a cancelled Vested Company Option,
such Optionholder will be entitled to receive in consideration of the cancellation and settlement of such Vested Company Option, an amount
in cash (without interest) equal to the product of (1) the total number of shares of Company Common Stock subject to such Vested Company
Option and (2) the excess of the Common Stock Per Share Amount over the exercise price per share of the Company Common Stock previously
subject to such Vested Company Option, minus a portion of such amount which will be withheld from such Optionholder and deposited
in the Escrow Fund pursuant to Section 2.11 (the “Closing Option Consideration” and the aggregate of all Closing Option Consideration
payable to holders of Vested Company Options, the “Aggregate Closing Option Consideration”). The portion of the Aggregate Closing Option
Consideration payable to holders of any such cancelled Vested Company Option who are employees or former employees of the Company (the
“Employee Optionholders”) shall be the
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“Aggregate Employee Closing Option Consideration” and the portion of the Aggregate Closing Option Consideration payable to holders of
any such cancelled Vested Company Option who are not employees or former employees of the Company as of the Effective Time (the “NonEmployee Optionholders”) shall be the “Aggregate Non-Employee Closing Option Consideration.”
(iii) Employee Optionholders who validly execute and deliver an Option Termination Agreement to the
Company at least five (5) Business Days prior to the Closing will be paid their Closing Option Consideration within one (1) Business Day
following the Closing. Employee Optionholders who do not validly execute and deliver an Option Termination Agreement to the Company at
least five (5) Business Days prior to the Closing will be paid their Closing Option Consideration on the first regularly scheduled payroll date of
the Surviving Corporation that follows the date on which they do validly execute and deliver an Option Termination Agreement to the Company
by at least two (2) Business Days. When the Closing Option Consideration becomes due and payable to an Employee Optionholder, the
Surviving Corporation shall promptly cause such amounts to be disbursed to such Employee Optionholder through the Surviving Corporation’s
payroll system, net of applicable Tax withholding. Any portion of the proceeds payable with respect to any Vested Company Option that is
held in the Escrow Fund shall only be subject to withholding for income and employment Taxes at such time as the amounts are released and
disbursed for the Escrow Fund and paid to the holder of such Vested Company Option.
(iv) Upon surrender of an Option Termination Agreement to the Payment Agent, the Non-Employee
Optionholder will be entitled to receive in exchange therefor the applicable Closing Option Consideration. The Payment Agent will, no later
than the later of (i) the Closing Date or (ii) five (5) Business Days after receipt of a duly completed and executed Option Termination
Agreement, cause the payment of the Closing Option Consideration to be made to such Non-Employee Optionholder by wire transfer of
immediately available funds to the account designated by such holder in the Option Termination Agreement.
(v) Except as agreed in writing by Purchaser and the Company, the Company agrees to take all actions
necessary such that each Company Option, and any other plan, program or arrangement providing for the issuance or grant of any other interest
in respect of Company Common Stock, will be terminated by the Company as of the Effective Time.
(d) Treatment of the Company Preferred Stock Warrants. The Company will provide at least 30 days prior
notice to the holders of the Company Preferred Stock Warrants who do not execute Warrant Termination Agreements apprising them of the
Merger. To the extent that a Company Preferred Stock Warrant is unexpired and unexercised as of the Effective Time, such Company Preferred
Stock Warrant will, in connection with the Merger, be cancelled and extinguished and converted automatically into the right to receive a
payment in cash equal to the greater of (A) the Series AA Preferred Stock Warrant Consideration and/or Series DD Preferred Stock Warrant
Consideration, as applicable, or (B) the applicable Common Stock Warrant Consideration, in either case, minus a portion of such amount which
will be withheld from such holder and deposited in the Escrow Fund pursuant to Section 2.11 (such greater amount, the “Closing Preferred
Warrant Consideration”). Upon surrender of a cancelled, extinguished and converted Company Preferred Stock Warrant to the Payment Agent,
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together with a warrant termination agreement substantially in the form attached as Exhibit H (a “Warrant Termination Agreement”), duly
completed and validly executed in accordance with the instructions thereto, the holder of such Company Preferred Stock Warrant will be entitled
to receive in exchange therefor the applicable Closing Preferred Warrant Consideration. The Payment Agent will, no later than the later of (i)
the Closing Date or (ii) five (5) Business Days after receipt of a properly surrendered Company Preferred Stock Warrant and delivery of a duly
completed and executed Warrant Termination Agreement, cause the payment of the Closing Warrant Consideration to be made to the holder of
such Company Preferred Stock Warrant by wire transfer of immediately available funds to the account designated by such holder in the Warrant
Termination Agreement.
(e) Treatment of the Company Common Stock Warrants. The Company will provide at least 30 days prior
notice to the holders of the Company Common Stock Warrants who do not execute Warrant Termination Agreements apprising them of the
Merger. To the extent that a Company Common Stock Warrant is unexpired and unexercised as of the Effective Time, such Company Common
Stock Warrant will, in connection with the Merger, be cancelled and extinguished and converted automatically into the right to receive a
payment in cash equal to the Common Stock Warrant Consideration, minus a portion of such amount which will be withheld from such holder
and deposited in the Escrow Fund pursuant to Section 2.11. Upon surrender of a cancelled, extinguished and converted Company Common
Stock Warrant to the Payment Agent, together with a Warrant Termination Agreement, duly completed and validly executed in accordance
with the instructions thereto, the holder of such Company Common Stock Warrant will be entitled to receive in exchange therefor the Common
Stock Warrant Consideration. The Payment Agent will, no later than the later of (i) the Closing Date or (ii) five (5) Business Days after receipt
of a properly surrendered Company Common Stock Warrant and delivery of a duly completed and executed Warrant Termination Agreement,
cause the payment of the Common Stock Warrant Consideration to be made to the holder of such Company Common Stock Warrant by wire
transfer of immediately available funds to the account designated by such holder in the Warrant Termination Agreement.
(f) Treatment of the Company Restricted Stock. Upon delivery of a restricted stock termination agreement in
form and substance reasonably acceptable to Purchaser and the Company (a “Restricted Stock Termination Agreement”), duly completed
and validly executed, by a Restricted Stock Holder, such Restricted Stock Holder will be paid in consideration of such termination and in
settlement therefor, an amount in cash (without interest) equal to (1) the Common Stock Per Share Amount multiplied by (2) such Restricted
Stock Holder’s Restricted Stock Number, minus a portion of such amount which will be withheld from such Restricted Stock Holder and
deposited in the Escrow Fund pursuant to Section 2.11 (the “Closing Restricted Stock Consideration” and the aggregate of all such payments,
the “Aggregate Closing Restricted Stock Consideration”). Restricted Stock Holders who validly execute and deliver a Restricted Stock
Termination Agreement to the Company at least five (5) Business Days prior to the Closing will be paid their Closing Restricted Stock
Consideration within one (1) Business Day following the Closing. Restricted Stock Holders who do not validly execute and deliver a Restricted
Stock Termination Agreement to the Company at least five (5) Business Days prior to the Closing will be paid their Closing Restricted Stock
Consideration on the first regularly scheduled payroll date of the Surviving Corporation that follows the date on which they do validly execute
and deliver a Restricted Stock Termination Agreement to the
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Company by at least two (2) Business Days. When the Closing Restricted Stock Consideration becomes due and payable to a Restricted Stock
Holder, the Surviving Corporation shall (i) with respect to Restricted Stock Holders who did not make an election under Section 83(b) of
the Code with respect to such Restricted Stock, promptly cause all of such amounts to be disbursed to such Restricted Stock Holder through
the Surviving Corporation’s payroll system, net of applicable Tax withholding, (ii) with respect to Restricted Stock Holders who did make
an election under Section 83(b) of the Code with respect to such Restricted Stock and in connection with which the Company is forgiving
indebtedness incurred in connection with the purchase of such Restricted Stock, (1) promptly cause the amounts required to satisfy applicable
income and employment Taxes in connection with such forgiveness of indebtedness to be withheld through the Surviving Corporation’s payroll
system and (2) promptly deliver a check or wire transfer for the balance of such amounts to such Restricted Stock Holders, and (iii) with respect
to all other Restricted Stock Holders, promptly deliver a check or wire transfer for such amounts to such Restricted Stock Holders. Any portion
of the proceeds payable with respect to the Restricted Stock Holders who did not make elections under Section 83(b) of the Code for their
Restricted Stock that is held in the Escrow Fund shall only be subject to withholding for applicable income and employment Taxes at such time
as the amounts are released and disbursed from the Escrow Fund and paid to such Restricted Stock Holders.
2.7

Surrender of Certificates.

(a) No Further Rights as Company Stockholders. At the Effective Time, all shares of Company Capital Stock,
all Company Warrants and all Vested Company Options outstanding immediately prior to the Effective Time will automatically be cancelled
and retired and will cease to exist, and no holder of record of a certificate that immediately prior to the Effective Time represented outstanding
shares of the Company Capital Stock (a “Certificate”) and no holder of record of a warrant or option agreement that immediately prior to
the Effective Time represented a Company Warrant or a Vested Company Option, respectively, will have any rights as a stockholder of the
Company, a holder of Company Warrants or a holder of Vested Company Options, respectively.
(b) Payment Agent. Prior to the Effective Time, Purchaser will have entered into an agreement with the Payment
Agent (the “Payment Agent Agreement”) to act on Purchaser’s behalf as payment agent with respect to the portion of Merger Consideration
that is payable to the holders of Company Capital Stock and Company Warrants.
(c) Exchange Procedures. As promptly as practicable following the date hereof and in any event not later than
the fifteenth (15th) Business Day thereafter, (i) the Payment Agent shall mail to each holder of Company Capital Stock a letter of transmittal
in substantially the form attached as Exhibit I (a “Letter of Transmittal”) and instructions for use in effecting the surrender of Certificates
in exchange for the applicable portion of Merger Consideration pursuant to Section 2.6(b), (ii) the Payment Agent shall mail to each holder
of Company Warrants a Warrant Termination Agreement and instructions for completing, executing and returning such Warrant Termination
Agreement and surrendering such Company Warrants in exchange for the applicable portion of Merger Consideration pursuant to Section 2.6(d)
or Section 2.6(e), as applicable, and (iii) the Company shall mail to each holder of Vested Company Options an Option Termination Agreement
and instructions for completing, executing
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and returning such Option Termination Agreement in exchange for the applicable portion of Merger Consideration pursuant to Section 2.6(c).
The Payment Agent will, no later than the later of (i) the Closing Date or (ii) five (5) Business Days after receipt of a Certificate, together with a
Letter of Transmittal duly completed and validly executed in accordance with the instructions thereto, and any other customary documents that
the Payment Agent may reasonably require in connection therewith, pay to the holder of such Certificate a cash amount as provided in Section
2.6(b) with respect to such Certificate so surrendered and the Certificate will forthwith be canceled. No interest shall be paid or shall accrue on
any cash payable upon surrender of any Certificate or Company Warrant or upon delivery of any Option Cancellation Agreement. In the event
that the amount payable upon surrender of any Certificate or Company Warrant is to be paid to a Person other than the Person in whose name
such Certificate or Company Warrant was issued, it shall be a condition of payment that the Certificate or Company Warrant so surrendered
shall be properly endorsed or otherwise in proper form for transfer, and that the Person requesting such payment shall pay any transfer or other
Taxes required by reason of such payment to a Person other than the registered holder of such Certificate or Company Warrant or establish to
the reasonable satisfaction of the Payment Agent that such Taxes have been paid or are not applicable. Until so surrendered, each outstanding
Certificate or Company Warrant that prior to the Effective Time represented shares of Company Capital Stock (other than Dissenting Shares)
or Company Warrants will be deemed from and after the Effective Time, for all purposes, to evidence the right to receive the portion of the
Merger Consideration as provided in Section 2.6(b), Section 2.6(d) or Section 2.6(e), as applicable. If, after the Effective Time, any Certificate
or Company Warrant is presented to the Payment Agent, it will be cancelled and exchanged as provided in this Section 2.7.
(d) Transfers of Ownership. At the Effective Time, the stock transfer books of the Company will be closed, and
there will thereafter be no further registration of transfers of shares of Company Capital Stock outstanding immediately prior to the Effective
Time on the records of the Company. All cash paid upon the surrender for exchange of Certificates or Company Warrants in accordance with
the terms of this Article II shall be deemed to have been paid in full satisfaction of all rights pertaining to the Company Capital Stock formerly
represented by such Certificates and the Company Warrants represented by such Company Warrants, respectively.
(e) No Liability. Notwithstanding anything to the contrary in this Section 2.7, neither Purchaser nor the Surviving
Corporation or any other party to this Agreement will be liable to any Person for any amount properly paid to a public official pursuant to any
applicable abandoned property law, escheat law or similar law.
2.8 Lost, Stolen or Destroyed Certificates. . In the event any Certificate or Company Warrant will have been lost, stolen
or destroyed, upon the making of an affidavit, in form and substance reasonably acceptable to Purchaser, of that fact by the Person claiming
such Certificate or Company Warrant to be lost, stolen or destroyed and, if required by Purchaser or the Payment Agent, the posting by such
Person of a customary bond in such amount as Purchaser or the Payment Agent may determine is reasonably necessary as indemnity against
any claim that may be made against it or the Surviving Corporation with respect to such Certificate or Company Warrant, the Payment Agent
will pay to the record holder of such Certificate the consideration into which the shares of Company Capital Stock formerly represented by such
Certificate have
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been converted pursuant to Section 2.6(b) or pay to the record holder of such Company Warrant the consideration into which the Company
Warrant has been converted pursuant to Section 2.6(d) or (e), in each case, upon the making of an affidavit of that fact by such record holder.
In no event shall Purchaser be required to post any bond in respect of any lost, stolen or destroyed Certificate or Company Warrant.
2.9

Dissenting Shares.

(a) Generally. Notwithstanding any provision of this Agreement to the contrary, any shares of Company Capital
Stock held by a holder who has demanded and perfected appraisal rights for such shares in accordance with Section 262 of the DGCL (a
“Dissenting Stockholder”), and who, as of the Effective Time, has not effectively withdrawn or lost such appraisal or dissenters’ rights
(“Dissenting Shares”) will not be converted into or represent a right to receive any cash consideration pursuant to this Article 2, but the holder
thereof will only be entitled to such rights as are granted by the DGCL.
(b) Withdrawal or Loss of Right. Notwithstanding the provisions of Section 2.9(a), if any holder of shares of
Company Capital Stock who demands appraisal of such shares under the DGCL effectively withdraws or loses (through failure to perfect or
otherwise) the right to appraisal, then, as of the later of (i) the Effective Time or (ii) the time that such right to appraisal has been irrevocably
lost, waived, withdrawn or expired, such holder’s Dissenting Shares will automatically be converted into and represent only the right to receive
the amount of cash which its holder would have been entitled to receive pursuant to this Article 2 had it not demanded appraisal rights under
the DGCL, without interest thereon, upon surrender to the Company of the certificate representing such shares in accordance with Section 2.7.
2.10 Treatment of Merger Sub Capital Stock. Each share of the common stock, $0.01 par value per share, of Merger Sub
then outstanding will be converted into one share of common stock of the Surviving Corporation.
2.11

Escrow Fund.

(a) Prior to any amount being distributed to any Company Holder pursuant to Section 2.6, the Escrow Fund will
be withheld from the Merger Consideration and deposited with the Escrow Agent. The Indemnity Portion of the Escrow Fund will be held for
the purpose of securing the indemnification obligations of the Company set forth in this Agreement and the obligations pursuant to Section
2.13(d) and Section 7.5. The Adjustment Portion of the Escrow Fund will be held for the purpose of securing the obligations of the Company
Holders set forth in Section 2.13 of this Agreement. The Stockholders’ Agent Expense Portion of the Escrow Fund will be held for the purpose
of funding any expenses of the Stockholders’ Agent arising in connection with the administration of the Stockholders’ Agent’s duties in this
Agreement after the Effective Time. The Escrow Fund will be withheld from the aggregate amount of Merger Consideration otherwise payable
to each Company Holder pursuant to Section 2.6, with the amount withheld equal to such Company Holder’s Company Holder Percentage
Interest of the aggregate amount of Merger Consideration otherwise payable to such Company Holder pursuant to Section 2.6. The Escrow
Agreement will provide for (i) the release, subject to a reserve for pending claims, of the Indemnity Portion of the Escrow Fund
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remaining in the escrow account within five (5) Business Days after the eighteen (18)-month anniversary of the Closing Date, (ii) the release
of the Adjustment Portion of the Escrow Fund upon Final Merger Consideration being finally determined pursuant to Section 2.13, and (iii)
the release of the Stockholders’ Agent Expense Portion of the Escrow Fund upon receipt of written notice from the Stockholders’ Agent. Upon
the release and distribution to the Company Holders of any portion of the Escrow Fund, each Company Holder shall be entitled to receive an
amount equal to the portion of the Escrow Fund being released and distributed multiplied by the such Company Holder’s Company Holder
Percentage Interest.
2.12 Transaction Expenses. Whether or not the Merger is consummated, all costs and expenses incurred in connection with
this Agreement and the transactions contemplated hereby will be paid by the party incurring such expense, except that the Company will pay
all Specified Transaction Expenses whether or not the Company incurred such Specified Transaction Expenses. Without limiting the generality
of the foregoing, all Specified Transaction Expenses unpaid by the Company by the Closing Date will be borne by the Company Holders via a
reduction of the Merger Consideration pursuant to the terms of this Agreement.
2.13

Net Working Capital Adjustment.

(a) Not less than three (3) Business Days prior to the Closing Date, the Company shall prepare and deliver
to Purchaser in writing (i) a good faith estimate of the Merger Consideration (the “Estimated Merger Consideration”), (ii) an estimated
consolidated balance sheet for the Company Entities as of immediately prior to the Adjustment Calculation Date (the “Estimated Balance
Sheet”), (iii) the Consideration Spreadsheet, and (iv) a certificate executed by the Chief Financial Officer of the Company certifying the
foregoing. The Estimated Balance Sheet shall be prepared, and all of the components of the Adjustment Amount (and the individual elements
thereof, as applicable) used to calculate the Estimated Merger Consideration shall be determined, in accordance with GAAP, and on a basis
consistent with the accounting methods, practices and procedures used to prepare the audited financial statements for the Company’s fiscal year
ended December 31, 2010 insofar as such practices are consistent with GAAP (including appropriate closing adjustments, as if the Closing were
at a fiscal year end).
(b) As soon as practicable following the Closing Date, but in no event later than ninety (90) days after the Closing
Date, Purchaser will prepare and deliver to the Stockholders’ Agent (i) a consolidated balance sheet of the Company Entities as of the close of
business on the day immediately prior to the Adjustment Calculation Date, provided that if the Adjustment Calculation Date is later than the
Closing Date, then such balance sheet shall not give effect to any acts or omissions by the Surviving Corporation between the Closing Date
and the Adjustment Calculation Date to the extent that any such acts or omissions were not in the ordinary course of the Company’s business
consistent with past practice (the “Adjustment Calculation Date Balance Sheet”), (ii) a determination of the Net Working Capital as of the
Adjustment Calculation Date, the Adjustment Amount, Company Cash as of the Adjustment Calculation Date, Specified Transaction Expenses
as of the Adjustment Calculation Date, and Company Debt as of the Adjustment Calculation Date, provided that if the Adjustment Calculation
Date is later than the Closing Date, then such determination of Net Working Capital, the Adjustment Amount, Company Cash and Company
Debt shall not give effect to any acts or
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omissions by the Surviving Corporation between the Closing Date and the Adjustment Calculation Date to the extent that any such acts or
omissions were not in the ordinary course of the Company’s business consistent with past practice, and (iii) a statement setting forth each of
the items described in clause (ii) and the determination of the resulting Merger Consideration (the “Final Merger Consideration,” and such
statement, the “Final Merger Consideration Statement”). The components of Net Working Capital, the Adjustment Amount and the Closing
Balance Sheet will be determined in accordance with GAAP, and on a basis consistent with the accounting methods, practices and procedures
used to prepare the audited financial statements for the Company’s fiscal year ended December 31, 2010 insofar as such practices are consistent
with GAAP (including appropriate closing adjustments, as if the Closing were at a fiscal year end).
(c) The Stockholders’ Agent and its Representatives (subject to reasonable confidentiality restrictions) shall be
permitted during the Review Period and thereafter until Final Merger Consideration is finally determined pursuant to this Section 2.13(c)
reasonable access, upon reasonable notice, to the records, work papers and calculations used by Purchaser in the preparation of the Adjustment
Calculation Date Balance Sheet and the Final Merger Consideration Statement and in calculating the Final Merger Consideration. The
Stockholders’ Agent will have thirty (30) days after delivery of the Adjustment Calculation Date Balance Sheet and Final Merger Consideration
Statement (the “Review Period”) in which to notify Purchaser in writing (such notice, a “Merger Consideration Dispute Notice”) of any
discrepancy in, or disagreement with, the calculation of the Final Merger Consideration (and specifying the amount in dispute and setting forth
in reasonable detail the basis for such discrepancy or disagreement), and upon agreement by Purchaser regarding the adjustment requested by
the Stockholders’ Agent, an appropriate adjustment will be made thereto. If the Stockholders’ Agent does not deliver a Merger Consideration
Dispute Notice to Purchaser during the Review Period, the Adjustment Calculation Date Balance Sheet and Final Merger Consideration
Statement will be deemed to be accepted in the form presented to the Stockholders’ Agent. If a Merger Consideration Dispute Notice is
delivered by the Stockholders’ Agent during the Review Period, Purchaser and the Stockholders’ Agent shall negotiate in good faith to resolve
any discrepancy or disagreement, and any resolution agreed to in writing by Purchaser and the Stockholders’ Agent shall be final and binding
upon the parties. If Purchaser and the Stockholders’ Agent are unable to resolve any discrepancy or disagreement within thirty (30) days
following the delivery of the Merger Consideration Dispute Notice, then the discrepancy or disagreement will be submitted for review and
final determination by the Independent Accounting Firm. The review of the Independent Accounting Firm will be limited to the discrepancies
and disagreements set forth in the Merger Consideration Dispute Notice, and the resolution of such discrepancies and disagreements and the
determination of the Merger Consideration by the Independent Accounting Firm will be (i) in writing, (ii) made in accordance with GAAP, and
on a basis consistent with the accounting methods, practices and procedures used to prepare the audited financial statements for the Company’s
fiscal year ended December 31, 2010 insofar as such practices are consistent with GAAP (including appropriate closing adjustments, as if the
Closing were at a fiscal year end), (iii) with respect to any specific discrepancy or disagreement, no greater than the higher amount calculated
by Purchaser or the Stockholders’ Agent, as the case may be, and no lower than the lower amount calculated by Purchaser or the Stockholders’
Agent as the case may be, (iv) made as promptly as practical after the submission of such discrepancies and disagreements to the Independent
Accounting Firm
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(but in no event later than thirty (30) days after the date of submission), and (v) final and binding upon, and non-appealable by, the parties
to this Agreement and their respective successors and assigns for all purposes of this Agreement, and not subject to collateral attack for any
reason absent manifest error or fraud. All expenses and fees of the Independent Accounting Firm shall be borne by Purchaser, on the one hand,
and the Company Holders (paid by the Stockholders’ Agent solely on behalf of the Company Holders from the Stockholders’ Agent Expense
Portion to the extent available), on the other hand, in proportion to the relative amount Purchaser’s and/or the Stockholders’ Agent’s respective
determination has been modified. For example, if the Stockholders’ Agent challenges the calculation of the Final Merger Consideration by
an amount of $100,000, but the Independent Accounting Firm determines that the Stockholders’ Agent has a valid claim for only $40,000,
Purchaser shall bear forty percent (40%) of the fees and expenses of the Independent Accounting Firm and the Company Holders (paid by the
Stockholders’ Agent solely on behalf of the Company Holders from the Stockholders’ Agent Expense Portion to the extent available) shall bear
the other sixty (60%) of such fees and expenses.
(d) If the Final Merger Consideration as finally determined pursuant to Section 2.13(c) exceeds the Estimated
Merger Consideration paid on the Effective Date, Purchaser will promptly pay to the Payment Agent the amount by which the Final Merger
Consideration exceeds the Estimated Merger Consideration for distribution to the Company Holders (in accordance with each Company
Holder’s respective Company Holder Percentage Interest). If the Estimated Merger Consideration exceeds the Final Merger Consideration, the
Stockholders’ Agent will promptly instruct the Escrow Agent to pay to Purchaser the amount by which the Estimated Merger Consideration
exceeds the Final Merger Consideration out of the Adjustment Portion of the Escrow Fund. To the extent that the Adjustment Portion of the
Escrow Fund shall be insufficient to pay such amount payable to Purchaser, Purchaser shall first be required to recover such shortfall from the
Indemnity Portion of the Escrow Fund before pursuing any remedy directly against the Company Holders for such shortfall. Each Company
Holder’s liability for any such shortfall that is not recoverable from the Adjustment Portion or the Indemnity Portion of the Escrow Fund shall
be limited to such Company Holder’s Company Holder Percentage Interest of such shortfall and shall be several, and not joint with any other
Company Holder, and shall not exceed the total amount of Merger Consideration paid to such Company Holder under this Agreement (including
any amounts withheld and deposited into the Escrow Fund on such Company Holder’s behalf). After the above payments have been paid, any
remaining amounts in the Adjustment Portion of the Escrow Fund shall be released to the Payment Agent for distribution to the Company
Holders in accordance with each Company Holder’s respective Company Holder Percentage Interest.
2.14 Transfer Taxes. All transfer, documentary, registration and other such Taxes (including, without limitation, charges
for or in connection with the recording of any instrument or document as provided in this Agreement) payable in connection with the Merger
and the other transactions contemplated by this Agreement shall be paid by Purchaser when due, and Purchaser shall, at its own expense,
prepare and file all necessary Tax Returns and other documentation with respect to all such transfer, documentary, registration and other such
Taxes, and, if required by applicable Legal Requirement, the Stockholder’s Agent shall join in the execution of any such Tax Returns and
documentation.
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2.15 Consideration Spreadsheet. Pursuant to Section 2.13(a), the Company will prepare and deliver to Purchaser a
spreadsheet (the “Consideration Spreadsheet”) in the form agreed to by the Company and Purchaser, which spreadsheet will be dated as of the
Closing Date and will set forth all of the following information, as applicable and as of the Closing Date:
(a) the calculation of the Adjustment Amount, the Company Cash, the Residual Merger Consideration and the
Common Stock Per Share Amount;
(b) the amount of Specified Transaction Expenses and Company Debt (including an itemized list of each such
Specified Transaction Expense or Company Debt indicating the general nature of such expense (i.e., legal, accounting, etc.) and the Person to
whom such expense or debt is owed);
(c)
the records of the Company;

the name of each Company Holder and its, his or her address and taxpayer identification number as reflected in

(d)

the type and number of shares of Company Preferred Stock held by each Company Holder;

(e)

the number of shares of Company Common Stock held by each Company Holder;

(f) the number of shares of Company Common Stock subject to each Company Option held by each Company
Holder and the exercise price of each such Company Option;
(g) the number of shares of Company Common Stock subject to each Company Common Stock Warrant held by
each Company Holder and the exercise price of each such Company Common Stock Warrant;
(h) the number of shares of Company Series AA Preferred Stock or Series DD Preferred Stock subject to each
Company Preferred Stock Warrant held by each Company Holder, the exercise price of each such Warrant and the Closing Preferred Warrant
Consideration Payable in respect of such Company Preferred Stock Warrant;
(i) the aggregate Series Preferred Per Share Preference Amount and Series Preferred Per Share Accrued Dividend
Amount or Company Common Stock Per Share Amount, as applicable, payable to each Company Holder in exchange for shares of Company
Series AA Preferred Stock, Company Series BB Preferred Stock, Company Series CC Preferred Stock, Company Series DD Preferred Stock
and/or Company Series EE Preferred Stock, as the case may be, held by such Company Holder;
(j) the aggregate amount of cash payable to each Company Holder in exchange for the shares of Company Capital
Stock held by such Company Holder;
(k) the Restricted Stock Number for each Restricted Stock Holder and the aggregate amount of Closing Restricted
Stock Consideration payable to such Restricted Stock Holder (including the amount of cash required to be deducted and withheld from such
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Company Holder for Taxes and the portion of such Closing Restricted Stock Consideration that will be run through the Surviving Corporation’s
payroll) and the amount of the Aggregate Closing Restricted Stock Consideration;
(l) the amount of cash payable to each Company Holder in exchange for Company Options held by such
Company Holder (including, in the case of Employee Optionholders, the amount of cash required to be deducted and withheld from such
Employee Optionholder for Taxes and the amount of Tax payable by the Company in connection with such Company Option), the Aggregate
Closing Option Consideration, the Aggregate Employee Closing Option Consideration and the Aggregate Non-Employee Closing Option
Consideration;
(m)

the amount of cash payable to each Company Holder in exchange for Company Preferred Stock Warrants held

by such Company Holder;
(n) the amount of cash payable to each Company Holder in exchange for Company Common Stock Warrants held
by such Company Holder; and
(o)
2.16

the Company Holder Percentage Interest of each Company Holder in the Escrow Fund.

Alpheon and Orbit Earn-Outs.

(a) If, as of the Effective Time, any of the Alpheon Holdback Cash, Alpheon Earnout Stock, Alpheon Holdback
Stock, Orbit Holdback Cash or Orbit Holdback Stock remains subject to payment to the Seller (as defined in the Alpheon Agreement and the
Orbit Agreement, as applicable) upon the satisfaction of one or more conditions precedent to such payment under the Alpheon Agreement
or the Orbit Agreement, as applicable, then the Surviving Corporation shall not take any action for the purpose of avoiding the Surviving
Corporation’s obligations under Section 2.16(c). The Company acknowledges that, after the Closing, Purchaser will operate the Surviving
Corporation in its sole discretion, that all determinations of revenue under the Alpheon Agreement and the Orbit Agreement will, to the extent
permitted by the Alpheon Agreement and the Orbit Agreement, as applicable, be made by Purchaser using its own accounting principles,
practices and conventions, which may change from time to time, and that Purchaser owes no fiduciary duty or express or implied duty to the
Company or any Company Holder with respect thereto.
(b) If the Surviving Corporation determines that the Seller under the Alpheon Agreement and/or Orbit Agreement,
as applicable, is entitled to payment of all or any portion of the Alpheon Holdback Cash, Alpheon Earnout Stock, Alpheon Holdback Stock,
Orbit Holdback Cash and/or Orbit Holdback Stock, as applicable, then, at least ten (10) Business Days prior to making any such payment, the
Surviving Corporation shall provide notice of such determination and permit, upon request within such 10-day period, the Stockholders’ Agent
and its Representatives (subject to reasonable confidentiality restrictions) reasonable access, upon reasonable notice, to the records, work papers
and calculations used by the Surviving Corporation in making such determination.
(c) Promptly following any final determination that all or any portion of the Alpheon Holdback Cash, Alpheon
Earnout Stock. Alpheon Holdback Stock, Orbit Holdback Cash and/or Orbit Holdback Stock is not payable to the Seller under the Alpheon
Agreement and/or the Orbit Agreement, as applicable, the Surviving Corporation shall cause such Alpheon Holdback Cash, Alpheon Earnout
Stock, Alpheon Holdback Stock, Orbit
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Holdback Cash and/or Orbit Holdback Stock, as applicable, to be paid to the Payment Agent for distribution to the Company Holders in
accordance with their respective Company Holder Percentage Interests, less any portion of such amount that the Surviving Corporation is
entitled to set-off under the indemnity provisions of the Alpheon Agreement and/or the Orbit Agreement.
(d) The Surviving Corporation’s obligations under this Section 2.16 shall expire on such date as all of the Alpheon
Holdback Cash, Alpheon Earnout Stock, Alpheon Holdback Stock, Orbit Holdback Cash and/or Orbit Holdback Stock is (i) paid to the Seller
under the Alpheon Agreement and/or the Orbit Agreement, as applicable, in accordance with this Section 2.16, (ii) set-off by the Surviving
Corporation in accordance with the indemnity provisions of the Alpheon Agreement and/or the Orbit Agreement, and/or (iii) paid to the
Payment Agent for distribution to the Company Holders in accordance with Section 2.16, including any combination thereof.
2.17 Distributions by Payment Agent. At least ten (10) Business Days prior to effecting any distribution of cash to the
Company Holders (other than the initial distribution of cash contemplated by the Consideration Spreadsheet delivered by the Company pursuant
to Section 2.13(a)), the Payment Agent shall deliver to the Stockholders’ Agent a schedule reflecting the allocation of such distribution of cash
among the Company Holders in accordance with each Company Holder’s Company Holder Percentage Interest. If the Stockholders’ Agent
does not object in writing to such allocation within seven (7) Business Days following the delivery of such schedule, then the Company Holders
shall be deemed to have approved such schedule. If the Stockholders’ Agent objects in writing to such allocation within seven (7) Business
Days of the delivery of such schedule, then Payment Agent, Purchaser and the Stockholders’ Agent shall cooperate in good faith to resolve any
such objections prior to the Payment Agent making the applicable distribution and shall proceed to make such distribution upon such resolution.
2.18 Taking of Further Action. If, at any time after the Effective Time, any further action is necessary or desirable to
carry out the purposes of this Agreement and to vest the Surviving Corporation with full right, title and possession to all assets, property,
rights, privileges, powers and franchises of the Company and Merger Sub, Purchaser and the Surviving Corporation are fully authorized in their
respective names to take, and will take, all such lawful and necessary or desirable action, so long as such action is not inconsistent with this
Agreement.
3. Representations and Warranties of the Company. The Company represents and warrants to Purchaser that, except as disclosed
in a disclosure schedule of even date herewith delivered by the Company to Purchaser (the “Company Disclosure Schedule”):
3.1 Organization, Standing and Power. Each Company Entity is a corporation duly organized, validly existing and in
good standing under the laws of the State of Delaware. Each Company Entity has the corporate power to own its properties and to carry on its
business as now being conducted (the “Current Company Business”). Each Company Entity is duly qualified to do business, and is in good
standing (if such concept is applicable in the
29

Copyright © 2012 www.secdatabase.com. All Rights Reserved.
Please Consider the Environment Before Printing This Document

relevant jurisdiction), in each jurisdiction where the operation of the Current Company Business by the Company Entities requires such
qualification, except where the failure to be so qualified or in good standing would not reasonably be expected to have a Company Material
Adverse Effect. The Company has delivered, or made available for review, to Purchaser or its advisors true and correct copies of the certificate
of incorporation and bylaws for each Company Entity as in effect as of the date of this Agreement. None of the Company Entities is in material
violation of any of the provisions of its certificate of incorporation or bylaws. The Company has delivered to Purchaser or its Representatives (or
made available for review by Purchaser or its Representatives) true and complete copies of the stock ledger and minute book for the Company .
3.2 No Subsidiaries. Section 3.2 of the Company Disclosure Schedule lists all of the subsidiaries of the Company (the
“Subsidiaries”) and, for each Subsidiary, the state of formation and each jurisdiction in which such Subsidiary is qualified or licensed to do
business. Except as disclosed in Section 3.2 of the Company Disclosure Schedule, (i) the Company has no subsidiaries and (ii) the Company
does not directly or indirectly own any equity or similar interest in, or any interest convertible or exchangeable or exercisable for, any equity or
similar interest in, any corporation, partnership, joint venture or other business association or entity.
3.3 Power and Authority. The Company has all requisite corporate power and authority to execute and deliver this
Agreement, to consummate the Merger and the other transactions contemplated hereby and to perform its obligations under this Agreement.
The execution and delivery by the Company of this Agreement and the consummation by the Company of the Merger and the other transactions
contemplated hereby have been duly authorized by all necessary corporate action on the part of the Company, subject, in the case of the
Merger, to the receipt of the Stockholder Approval. This Agreement has been duly executed and delivered by the Company and, assuming this
Agreement constitutes a valid and binding obligation of Purchaser and Merger Sub, this Agreement constitutes a valid and binding obligation
of the Company, enforceable against the Company in accordance with its terms, except as such enforceability may be limited by bankruptcy,
insolvency, moratorium or other similar laws affecting or relating to creditors’ rights generally and general principles of equity, asserted in any
Proceeding.
3.4

Authorization.

(a) Stockholder Approval. The stockholder vote necessary to approve and effect the Merger, this Agreement and
the transactions contemplated hereby (the “Stockholder Approval”) is the affirmative vote from the holders of: (i) a majority of the shares of
the Company Capital Stock, voting together as a single class on an as-converted basis, as applicable, (ii) either (A) one-third of the outstanding
shares of Company Series AA Preferred Stock, (B) one-third of the outstanding shares of Company Series BB Preferred Stock, (C) one-third of
the outstanding shares of Company Series CC Preferred Stock, (D) one-third of the outstanding shares of Company Series DD Preferred Stock,
or (E) one-third of the outstanding shares of Company Series EE Preferred Stock, in each case that are outstanding on the record date chosen for
purposes of determining the stockholders of the Company entitled to vote on the approval of this Agreement by written consent in accordance
with the relevant provisions of the DGCL and voting as a separate class. The Company has not purported to have its stockholders
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vote or otherwise execute or deliver a written consent under the relevant provisions of the DGCL for the adoption of this Agreement prior
to both the approval of this Agreement and the declaration of its advisability by the Company Board and the execution and delivery of this
Agreement.
(b) Board Approval. The Company Board, pursuant to an action by unanimous written consent, duly and
unanimously: (i) adopted resolutions approving, declaring advisable and recommending the approval by the stockholders of this Agreement and
the execution and delivery thereof and the consummation of the Merger and the transactions consummated hereby and (ii) determined that the
Merger Consideration paid under this Agreement to the Company Holders and the other terms of this Agreement are in the best interests of the
Company and the stockholders of the Company.
3.5 Noncontravention. The execution and delivery of this Agreement by the Company, and the consummation by the
Company of the transactions contemplated hereby, do not and will not: (a) contravene, conflict with or result in a breach of any provision of
the certificate of incorporation or bylaws of the Company, as amended; (b) result in a breach of, default under or constitute any event that, with
or without notice or lapse of time or both, would constitute a breach of or default under, result in the termination, amendment of the terms,
suspension of performance, abandonment of performance or acceleration of performance or create in any party the right to terminate, amend
the terms of, suspend performance of, abandon performance of or accelerate performance of or require a consent under any Material Contract;
(c) violate any Legal Requirement applicable to the Company Entities or any of their properties or assets; or (d) result in the creation of any
Encumbrance (other than a Permitted Encumbrance), on any of the Company Entities or any of their properties or assets. No consent, approval,
order or authorization of, or registration, declaration or filing with, any court, administrative agency or commission or other governmental
authority or instrumentality (each, a “Governmental Authority”) is required to be obtained or made by the Company at or prior to the Effective
Time in order for the Company to execute and deliver this Agreement or to consummate the Merger, except for: (i) the filing of the Certificate
of Merger as provided in Section 2.2; (ii) such consents, approvals, orders, authorizations, registrations, declarations and filings as may be
required to be obtained or made by the Company under applicable state securities laws; and (iii) such filings as may be required under the
Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended (“HSR”), and foreign antitrust laws.
3.6 Governmental Authorizations. The Company or one of its Subsidiaries has obtained each material federal, state,
county, local or foreign Governmental Authority consent, license, permit, grant or other authorization (“Permits”) that is required for the
operation by the Company Entities of the Current Company Business, and all of such Permits obtained by the Company Entities are in full force
and effect.
3.7 Financial Statements. The Company has delivered to Purchaser or its Representatives (or made available for review
by Purchaser or its Representatives) (a) the audited consolidated balance sheets, statements of operations, statements of stockholders equity and
statements of cash flows of the Company Entities as of and for the fiscal years ended December 31, 2008, December 31, 2009 and December
31, 2010, and (b)(i) the unaudited consolidated balance sheet of the Company Entities as of September 30, 2011 (the “Company
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Balance Sheet”) and (ii) the unaudited statements of operations and cash flows of the Company Entities for the period ended September 30,
2011, in the case of (a) above together with the notes to such financial statements (collectively, the “Company Financial Statements”). The
Company Financial Statements (i) are consistent with the Books and Records of the Company Entities; (ii) have been prepared in accordance
with GAAP (except as disclosed in the notes thereto and except that the unaudited the Company Financial Statements do not contain footnotes
and are subject to normal year-end audit adjustments) applied on a consistent basis throughout the periods covered; and (iii) fairly present, in
all material respects and in accordance with GAAP, the financial condition, results of operations, stockholders’ equity and cash flows of the
Company Entities as of the dates indicated therein, subject to normal year end audit adjustments and the absence of footnotes in the case of the
unaudited the Company Financial Statements.
3.8

Capitalization and Stockholder Information.

(a) Capitalization. The authorized capital stock of Company consists of 115,000,000 shares of Company Common
Stock and 62,416,883 shares of Company Preferred Stock. As of the date of this Agreement, there were issued and outstanding 37,762,901
shares of Company Common Stock, of which 2,936,217 shares are subject to outstanding restricted stock agreements, 5,769,231 shares of
Company Series AA Preferred Stock, 13,768,858 shares of Company Series BB Preferred Stock, 20,368,422 shares of Company Series CC
Preferred Stock, 11,666,667 shares of Company Series DD Preferred Stock and 10,000,000 shares of Company Series EE Preferred Stock.
217,389 shares of Company Series AA Preferred Stock are subject to the Company Series AA Preferred Stock Warrants, 500,000 shares of
Company Series DD Preferred Stock are subject to the Company Series DD Preferred Stock Warrants and 72,635 shares of Company Common
Stock are subject to the Company Common Stock Warrants. All outstanding shares of Company Capital Stock (i) are duly authorized, validly
issued, fully paid and non-assessable, (ii) are free of any liens or encumbrances created by the Company, and (iii) were not issued in violation
of any preemptive rights or rights of first refusal created by statute, the certificate of incorporation or bylaws of Company or any agreement to
which Company is a party or by which it is bound. As of the date of this Agreement, there are 7,187,809 shares of Company Common Stock that
are subject to outstanding Company Options. Except as set forth above and in Section 3.8(a) of the Company Disclosure Schedule and for the
rights created pursuant to this Agreement, the Company Options, the Company Warrants and other rights disclosed in the preceding sentences,
there are no options, warrants, calls, rights, commitments or agreements that are outstanding to which Company is a party or by which it is
bound, obligating Company to issue, deliver, sell, repurchase or redeem, or cause to be issued, delivered, sold, repurchased or redeemed, any
shares of Company Capital Stock or obligating Company to grant, or enter into any option, warrant, call, right, commitment or agreement
regarding shares of Company Capital Stock (collectively “Company Stock Entitlements”).
(b) Shares and Stockholder Information. Section 3.8(b) of the Company Disclosure Schedule sets forth, as of
the date of this Agreement: (i) the number of shares of each class and series of Company Capital Stock that each current stockholder of the
Company holds of record; and (ii) to the knowledge of the Company, the address and state of residence of such stockholder.
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3.9 Absence of Certain Changes. Between December 31, 2010 (the Company Balance Sheet Date”) and the date of this
Agreement, each Company Entity has conducted its business in the ordinary course consistent with past practice and there has not occurred
(a) any Company Material Adverse Effect and (b) any event has arisen that, if it arose after the date hereof, would constitute a violation
of Section 6.1(a)(Charter Documents), Section 6.1(c)(Intellectual Property Rights), Section 6.1(d)(Dispositions), Section 6.1(g)(Insurance),
Section 6.1(h)(Waiver), Section 6.1(i)(Acquisitions), Section 6.1(j)(Books and Records), Section 6.1(k)(Taxes) or Section 6.1(l)(Prepayments
and Waivers).
3.10 Absence of Undisclosed Liabilities. None of the Company Entities has any liabilities or obligations (whether accrued,
absolute, contingent, unliquidated or otherwise, whether due or to become due, whether known or unknown, and regardless of when asserted)
except for (a) liabilities disclosed in Section 3.10 of the Company Disclosure Schedule, (b) liabilities reflected in, reserved against or disclosed
in the Company Financial Statements (including the notes thereto), (c) liabilities incurred or expenses accrued by the Company Entities in
the ordinary course of business since June 30, 2011 (to the extent such liabilities will be set forth in the Estimated Balance Sheet and, when
finalized in accordance with Section 2.13, the Adjustment Calculation Date Balance Sheet), (d) Specified Transaction Expenses, (e) liabilities
that have arisen outside of the ordinary course of business since the Company Balance Sheet Date, which individually or in the aggregate are
not or would not reasonably be expected to be material to the Company Entities, and (f) liabilities that would be required to be disclosed in any
of Section 3.1 through Section 3.9 and Section 3.11 through Section 3.30 of the Company Disclosure Schedule in order to avoid a breach of
the corresponding representations and warranties of the Company disregarding, for purposes of this clause (f), any Knowledge or materiality
qualifiers in the corresponding representations and warranties of the Company.
3.11

Litigation.

(a) There is no Proceeding pending or, to the knowledge of the Company, Proceeding or investigation, audit or
review by a Governmental Authority threatened against any of the Company Entities or, against any of its respective officers or directors (in
their capacities as such).
(b) There is no judgment, decree or order against any of the Company Entities or against any of its respective
directors or officers (in their capacities as such).
3.12 Restrictions on Business Activities. There is no agreement, judgment, injunction, order or decree binding upon any
of the Company Entities that has, or would reasonably be expected to have, the effect of prohibiting or impairing (i) the conduct of the Current
Company Business by the Company Entities, or (ii) the ability of any of the Company Entities to transact business in any market, field or
geographical area or with any Person.
3.13

Intellectual Property.

(a) Section 3.13(a) of the Company Disclosure Schedule sets forth a complete and accurate list of all patents, patent
applications, patent and invention disclosures available for filing, mask works and copyrighted works covered by pending applications and
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registrations, domain names, and social media identifiers, and trademarks and trademark covered by pending applications and registrations
which constitute Owned Intellectual Property. Section 3.13(a)(i) of the Company Disclosure Schedule sets forth a complete and accurate list of
all material unregistered Intellectual Property that constitutes Owned Intellectual Property; provided that trade secrets and computer software
programs need only be listed by category.
(b) Set forth in Section 3.13(b)(i) of the Company Disclosure Schedule are all agreements of the Company Entities
by which any of the Company Entities receives rights in or to any Business Intellectual Property, including the distribution or license of, or
royalty payments with respect to, Third Party Intellectual Property as licensee. None of the individuals listed on Annex 2 to Section 3.13(b)(i) of
the Company Disclosure Schedule has an ownership interest in any of the Intellectual Property required to be listed in Section 3.13(a)(i) of the
Company Disclosure Schedule. Set forth in Section 3.13(b)(ii) of the Company Disclosure Schedule are all agreements of the Company Entities
by which any of the Company Entities grants rights in or to any Owned Intellectual Property, including the distribution or license of, or royalty
payments with respect to, Business Intellectual Property, as licensor. Except as set forth in Section 3.13(b)(iii) of the Company Disclosure
Schedule, with respect to the Intellectual Property agreements listed in Section 3.13(b)(i) and (ii) of the Company Disclosure Schedule: (i) all
are valid, binding and in full force and effect, (ii) each Company Entity and, to the Company’s knowledge, each other party thereto have
performed in all material respects their obligations thereunder, and (iii) neither any Company Entity nor, to Company’s knowledge, any other
party thereto is in default thereunder. Except as set forth in Section 3.13(b)(iv) of the Company Disclosure Schedule, none of the Company
Entities has received notice that any party to any such listed Intellectual Property agreement intends to cancel, terminate or refuse to renew (if
renewable) such Intellectual Property agreement.
(c)

Except as set forth in Section 3.13(c) of the Company Disclosure Schedule:

(i) the Company Entities own all right, title and interest in and to all of the Owned Intellectual Property,
and have a valid right to use all Third Party Intellectual Property, in each case, free and clear of any Encumbrances (other than Permitted
Encumbrances) and free from any requirement of any past, present or future payments (other than maintenance and similar payments), charges
or fees or conditions, rights or restrictions (except, in the case of Third Party Intellectual Property, as provided pursuant to the terms of the
agreements governing such Third Party Intellectual Property) (it being understood that the foregoing will not, in any event, be construed as a
representation regarding non-infringement, with respect to the Owned Intellectual Property or the Third Party Intellectual Property);
(ii) To the Company’s knowledge, (A) no Owned Intellectual Property, no activity of the Current
Company Business and no service rendered by the Company Entities within the past five years, and (B) no Third Party Intellectual Property, is
alleged to infringe upon or infringes upon any Intellectual Property or other rights owned or held by any other Person;
(iii) the rights of the Company Entities in and to all Owned Intellectual Property, to the Company’s
knowledge, and all Third Party Intellectual Property are
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valid and enforceable, and no Owned Intellectual Property and, to the Company’s Knowledge, Third Party Intellectual Property, is subject
to any outstanding Encumbrance (other than Permitted Encumbrances), judgment, ruling, order, writ, decree, stipulation, injunction or
determination by or with any Governmental Authority restricting the use of such Intellectual Property, nor is there (or has there been within the
past three years) any pending or, threatened, Proceeding relating to any Owned Intellectual Property or, to the Company’s knowledge, Third
Party Intellectual Property (including any interference, reissue, reexamination or opposition Proceeding, or any Proceeding contesting the rights
of the Company Entities to any Business Intellectual Property or the ownership, use, enforceability or validity of any Business Intellectual
Property);
(iv)

to the Company’s knowledge, there is no infringement or misappropriation of any Business

Intellectual Property by any Person;
(v) none of the Company Entities is bound by any existing or contingent covenant or obligation not to sue
or otherwise enforce any legal rights with respect to any Business Intellectual Property;
(vi) each Company Entity is in compliance in all material respects with all applicable Legal Requirements
with regards to all Owned Intellectual Property and has taken all commercially reasonable steps to maintain or renew all Owned Intellectual
Property (including payment of filing, examination, publication, issue, renewal and maintenance fees and other similar fees and filing proofs of
working or use); and
(vii) there are no actions that must be taken by any of the Company Entities within one hundred twenty
(120) days after the date of this Agreement for the purpose of obtaining, maintaining, perfecting, preserving or renewing any Owned Intellectual
Property that is registered. A Company Entity is the owner of record of each item of the Owned Intellectual Property that is registered. None of
the Company Entities has conducted its business, and has not used or enforced (or failed to use or enforce) the Owned Intellectual Property that
is registered, in a manner that would result in the abandonment, cancellation or unenforceability or forfeiture or relinquishment of any Owned
Intellectual Property that is registered.
(d) Each Company Entity has taken commercially reasonable steps (including measures to protect secrecy and
confidentiality and otherwise prevent the disclosure of Confidential Information) to protect each Company Entity's right, title and interest
in and to, or its right to use (as applicable), all material Business Intellectual Property. All employees and independent contractors of the
Company Entities who contributed in a material manner to the creation or development of any Intellectual Property of the Company Entities (i)
have a legal obligation of confidentiality to the Company Entities with respect to such information and (ii) have duly executed and delivered
agreements with a Company Entity pertaining to the assignment, without additional consideration, to the Company Entities of all Intellectual
Property of the Company Entities, including inventions, discoveries and ideas, whether or not patented or patentable, conceived or reduced
to practice during the course of their employment or engagement by the Company or its Affiliates. No present or former employee officer,
director, contractor or consultant of the Company Entities owns or has a proprietary, financial or other interest, direct or indirect, in whole or in
part in any material Business Intellectual Property.
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(e) Except as set forth in Section 3.13(e) of the Company Disclosure Schedule, neither the execution, delivery or
performance of this Agreement or the consummation of the contemplated transactions will, in accordance with their terms materially impair
the right of Company Entities to use, possess, sell, license or otherwise exploit any Business Intellectual Property or portion thereof. Except
as set forth in Section 3.13(e) of the Company Disclosure Schedule, no royalties, honoraria, fees or other payments are payable by any of the
Company Entities to any Person by reason of the use, possession, sale, license or other exploitation of any Business Intellectual Property to the
extent necessary for the conduct of the Current Company Business, and none will become payable solely as a result of the consummation of the
transactions contemplated by this Agreement.
(f) To the Company’s knowledge, no current employee, consultant or contractor of any Company Entity (i) is
in violation of any provision or covenant of any employment contract, patent disclosure agreement, invention assignment agreement, nondisclosure agreement, noncompetition agreement or any other contract or agreement with any Person by virtue of such employee’s, consultant’s
or contractor’s being employed by, or performing services for, the Company Entities, (ii) is using or has used any trade secrets or other
confidential or proprietary information of any third party in connection with performing any services for the Company Entities or the
development or creation of any Owned Intellectual Property, or (iii) has developed or created any Intellectual Property for the Company Entities
that is subject to any agreement under which such employee, consultant or contractor has assigned or otherwise granted any third party any
rights in or to such Intellectual Property. To the Company’s knowledge, the employment of any current employee of any of the Company
Entities and the use by any of the Company Entities of any services of any current or former consultant or contractor, has not and does not
subject any of the Company Entities to any liability to any Person for improperly soliciting such employee, consultant or contractor.
(g) Except as set forth in Section 3.13(g) of the Disclosure Schedule, neither any Company Entity nor any third
party acting on any Company Entity’s behalf has disclosed or delivered to any Person, or permitted the disclosure or delivery to any escrow
agent or other party, any material Source Code. No event has occurred, and no circumstances or conditions exist, that with or without notice,
lapse of time or both, will, or would reasonably be expected to, result in the disclosure or delivery to any Person any material Source Code.
Section 3.13(g) of the Company Disclosure Schedule identifies each contract, agreement and instrument (whether written or oral) pursuant to
which any Company Entity has deposited, or is or may be required to deposit, with an escrow agent or any Person, any Source Code. The
execution of this Agreement and consummation of the transactions contemplated herein will not result in the release from escrow of any Source
Code. “Source Code” means the human readable source code for any software that is part of the Owned Intellectual Property as well as any
confidential or proprietary information included with any escrow of software source code.
(h) Except as set forth in Section 3.13(h) of the Company Disclosure Schedule, no Public Software (i) was or is
used in connection with the development of any software included in Owned Intellectual Property, (ii) was or is incorporated in whole or in part
into or otherwise forms any part of any such software, or (iii) has been distributed in whole or in part in conjunction with any product or service
provided by any Company Entity. “Public Software” means any software that contains, or is derived (in whole or in part) from any
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software that is distributed as free software, open source software (e.g., Linux) or similar licensing or distribution models, including but not
limited to, software licensed or distributed under any of the following licenses or distribution models or licenses or distribution models similar
to any of the following: (A) GNU’s General Public License (GPL) or Lesser/Library GPL (LGPL); (B) the Artistic License (e.g. PERL); (C)
the Mozilla Public License; (D) the Netscape Public License; (E) the Sun Community Source License (SCSL); (F) the Sun Industry Standards
License (SISL); (G) the BSD License; and (H) the Apache License. No disclosure obligations have been triggered by virtue of the use of the
Public Software set forth in Section 3.13(h) of the Company Disclosure Schedule. The Company is in compliance with all terms of the licenses
governing the use of the Public Software set forth in Section 3.13(h) of the Company Disclosure Schedule.
(i) To the Company’s knowledge, the software included in Business Intellectual Property does not contain any
clock, timer, counter, or other limiting or disabling code, design, routine or any viruses, Trojan horses, or other disabling or disruptive codes or
commands that would cause the Business Intellectual Property containing it to be erased, made inoperable or otherwise rendered incapable of
performing in accordance with its performance specifications and descriptions or otherwise limit or restrict any Company Entity’s ability to use
such software after a specific or random number of years.
(j) Each Company Entity has implemented and maintained, consistent with customary industry practices for
similarly situated companies and their legal obligations to third parties, security and other measures designed to protect computers, networks,
software, databases, Internet sites and systems used by the Company Entities to store, process or transmit data for the Company Entities’
services from unauthorized access, improper collection and use, or modification. To the Company’s knowledge, no third party has alleged
a breach of an obligation to such third party by a Company Entity relating to a breach of security and other measures designed to protect
computers, networks, software, databases, Internet sites and systems used by the Company Entities to store, process or transmit data for the
Company Entities’ services. Section 3.13(j) of the Company Disclosure Schedule describes in reasonable detail the backup procedures and
disaster recovery plans followed and maintained by the Company Entities. Each Company Entity presently conducts it business in accordance
with such procedures and plans.
(k) Operation of the Current Company Business does not export or re-export any Technology, products, or
services, directly or indirectly, in violation of laws to any countries that are subject to U.S., Canadian, or European Union export restrictions or
export restrictions of any other jurisdiction in which any Company Entity operates or is otherwise subject.
3.14 Interested Party Transactions. None of the Company Entities is indebted to any director, officer or employee of the
Company Entities (except for amounts due as salaries, commissions and bonuses under employment contracts or employee benefit plans and
amounts payable in reimbursement of ordinary expenses), and no such director or officer is indebted to the Company Entities. Except as set
forth in Section 3.14 of the Company Disclosure Schedule, no holder of Company Capital Stock, or Company Options or any Affiliate thereof
(i) owns or has any interest in any property (real or personal, tangible or intangible), used
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in or pertaining to the business of, the Company Entities other than as a result of his, her or its ownership of or interest in such Company Capital
Stock or Company Options, (ii) has any claim or cause of action against the Company Entities, other than any claims by all such Persons not
exceeding $10,000, individually or in the aggregate, (iii) owes, together with all amounts owed by such Persons, more than $10,000 to, or is
owed, together with all amounts owed to such Persons, more than $10,000 by, the Company Entities.
3.15

Material Contracts.

(a) Section 3.15(a) of the Company Disclosure Schedule lists all of the Material Contracts in effect as of the date
of this Agreement. The Company has delivered to Purchaser, or made available to Purchaser or its advisors, a complete and accurate copy of
each such Material Contract and all amendments or modifications thereto that exist as of the date of this Agreement.
(b) With respect to each Material Contract required to be listed in Section 3.15(a) of the Company Disclosure
Schedule: (i) except to the extent that, on or after the date of this Agreement, such Material Contract expires in accordance with its terms or is
amended, modified, terminated, or any provision thereof is waived, in each case, in accordance with Section 6.1, such Material Contract is in
full force and effect and constitutes a legal, valid and binding agreement of the applicable Company Entity, and the Company has no knowledge
that any Material Contract is not a legal, valid and binding agreement of any other party thereto, subject to the effect, if any, of (A) bankruptcy,
insolvency, reorganization, fraudulent transfer, moratorium or other similar laws relating to or affecting the rights or remedies of creditors or
(B) general principles of equity asserted in a Proceeding (including the possible unavailability of specific performance or injunctive relief);
(ii) the applicable Company Entity is not in breach or default of such Material Contract and, to the Company’s Knowledge, no other party to
such Material Contract is in breach or default of such Material Contract; and (iii) no event has occurred that with notice or lapse of time would
constitute a material breach or default thereunder by any Company Entity, or would permit the modification or premature termination of such
Material Contract by any other party thereto.
(c) “Material Contract” means any oral or written legally binding, executory contract, agreement or commitment
to which any Company Entity is a party (i) that is a Customer Contract that provides for monthly recurring revenue payments to or performance
by a Company Entity in an amount equal to or in excess of a rate of $120,000 per annum in the aggregate, (ii) that is a supplier, vendor or
other contract pursuant to which a Company Entity has paid in excess of $120,000 in the 12 months preceding the date of this agreement and
which cannot be terminated by a Company Entity after the Closing in accordance with its terms upon not more than thirty (30) days' notice
without penalty or cost, (iii) that limits or restricts the ability of a Company Entity to compete or otherwise to conduct the Current Company
Business in any manner or place, (iv) evidencing indebtedness for borrowed or loaned money of $120,000 or more, including guarantees of
such indebtedness by a Company Entity, (v) that is a lease or similar Contract with any Person under which (A) a Company Entity is lessee
of, or holds or uses, any machinery, equipment, vehicle or other tangible personal property owned by any Person or (B) a Company Entity is a
lessor or sublessor of, or makes available for use by any Person, any tangible personal property owned or leased by such Company Entity, in
either case
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of (A) or (B) above, involving payments to or by a Company Entity in excess of $120,000 per annum, (vi) relates to a joint venture, partnership
or teaming agreement (which for the avoidance of doubt does not include reseller or sales agent agreements) involving a Company Entity
pursuant to which such Company Entity has ongoing service or payment obligations, (vii) represents a contract for the employment of any
director, officer, or employee or a contract providing for benefits or compensation to any director, officer or employee, excluding the Company's
standard form of employment agreement containing nondisclosure and noncompete provisions entered with employees of the Company Entities
in the ordinary course of business and excluding Company Options and shares of restricted stock purchase agreements, or (viii) pursuant to
which a Company Entity has granted any exclusive rights, title or interest in, under or to any Company IP that is registered with the Patent and
Trademark Office.
(d) Section 3.15(d) of the Company Disclosure Schedule lists all of the Customer Contracts that are Material
Contracts in effect as of the date of this Agreement that materially deviate from the Company’s standard form of customer contract with respect
to assignment, limitation on liability, indemnification, and/or termination.
3.16 Suppliers. No material current supplier of the Company Entities has canceled or otherwise terminated, or made any
threat to the Company Entities to cancel or otherwise terminate, its relationship with the Company Entities or has at any time on or after the
Company Balance Sheet Date, decreased materially its services or supplies to the Company Entities.
3.17 Employees and Consultants. The Company has made available to Purchaser a list, as of the date of this Agreement,
containing (a) the names of all current employees (including part-time employees and temporary employees), current leased employees, current
independent contractors and current consultants of the Company Entities, and (b) their current respective base salaries or wages (including
compensation payable pursuant to bonus, incentive, deferred compensation or commission arrangements), dates of employment and title.
Except as provided in Section 3.17 of the Company Disclosure Schedule, (i) all employees are employed on an “at-will” basis and their
employment can be terminated at any time for any reason without any amounts being owed to such individual other than as required under
applicable Legal Requirements, (ii) the Company Entities’ relationships with all individuals who act on their own as contractors or other service
providers to the Company Entities can be terminated at any time for any reason without any amounts being owed to such individual other than
with respect to compensation or payments accrued before the termination, and (iii) no employee is on disability or other leave of absence.
3.18 Title to Property. A Company Entity has good and valid title to all of its owned tangible properties and assets reflected
in the Company Balance Sheet or acquired after the Company Balance Sheet Date (except properties sold or otherwise disposed of since the
Company Balance Sheet Date), free and clear of all Encumbrances, except for the following (collectively, “Permitted Encumbrances”): (i)
liens for current taxes not yet due and payable; (ii) encumbrances that do not impair the ownership or use of the assets to which they relate;
(iii) liens securing debt that is reflected on the Company Balance Sheet; and (iv) if incurred in the ordinary course of business (A) statutory
or common law liens to secure obligations to landlords, lessors or renters under leases or rental agreements; (B) deposits or pledges made in
connection
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with, or to secure payment of, workers’ compensation, unemployment insurance or similar programs mandated by applicable law; and (C)
statutory or common law liens in favor of carriers, warehousemen, mechanics and materialmen, to secure claims for labor, materials or supplies,
and other like liens.
3.19

Real Estate.

(a) All leases for real property (each a “Lease” and collectively, “Leases”) to which a Company Entity is a party
are in full force and effect and are binding and enforceable against such Company Entity and, to the Company’s Knowledge, against the lessors
thereof, except as such enforceability may be limited by bankruptcy, insolvency, moratorium or other similar laws affecting or relating to
creditors’ rights generally and general principles of equity, regardless of whether asserted in a Proceeding. True and correct copies of all such
Leases, as amended or modified through the date of this Agreement, have been delivered to Purchaser or its advisors (or have been made
available for review by Purchaser or its advisors). None of the Company Entities owns any real property.
(b) With respect to the Leases, no Company Entity is in default under the terms of the Leases; and, to the
Knowledge of the Company, each lessor is not in default under any of the terms of the Leases.
3.20

Environmental Matters.
(a)

The following terms will be defined as follows:

(i) “Environmental Laws” will mean any applicable, federal, state or local governmental laws (including
common laws), statutes, ordinances, codes, regulations, rules, permits, licenses, certificates, approvals, judgments, decrees, orders, directives,
or requirements that regulate the protection of the environment, protection of public health and safety, or protection of worker health and safety,
or that regulate the handling, use, manufacturing, processing, storage, treatment, transportation, discharge, release, emission, disposal, re-use,
or recycling of Hazardous Materials, including the federal Comprehensive Environmental Response, Compensation and Liability Act of 1980,
42 U.S.C. Section 9601, et seq., as amended (“CERCLA”), and the federal Resource Conservation and Recovery Act, 42 U.S.C. Section 6901,
et seq., as amended (“RCRA”).
(ii) “Hazardous Materials” will mean any material, chemical, compound, substance, mixture or byproduct that is identified, defined, designated, listed, restricted or otherwise regulated under Environmental Laws as a “hazardous constituent,”
“hazardous substance,” “hazardous material,” “acutely hazardous material,” “extremely hazardous material,” “hazardous waste,” “hazardous
waste constituent,” “acutely hazardous waste,” “extremely hazardous waste,” “infectious waste,” “medical waste,” “biomedical waste,”
“pollutant,” “toxic pollutant,” or “contaminant.” The term “Hazardous Materials” will include any “hazardous substances” as defined, listed,
designated or regulated under CERCLA, any “hazardous wastes” or “solid wastes” as defined, listed, designated or regulated under RCRA, any
asbestos or asbestos containing materials any polychlorinated biphenyls, and any petroleum or hydrocarbonic substance, fraction, distillate or
by-product.
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(b) Each Company Entity is in substantial compliance with all Environmental Laws relating to the properties
or facilities used, leased or occupied by the Company Entities (collectively, “Company’s Facilities”). No Company Entity has and, to the
Company’s Knowledge, no third party has, discharged, emitted, released, leaked or spilled Hazardous Materials at any of the Company’s
Facilities that are reasonably likely to give rise to liability of the Company Entities under Environmental Laws. No Proceeding or, to the
Company’s Knowledge, any investigation, audit or review by a Governmental Authority, is pending against the Company Entities or, to the
Company’s knowledge, being threatened against the Company Entities, with respect to Hazardous Materials or Environmental Laws.
3.21

Taxes. Except as set forth in Section 3.21 of the Company Disclosure Schedule:

(a) Each Company Entity has timely filed all material Tax Returns that it was required to file (taking into account
all applicable extensions to file any such Tax Return) and paid all material Taxes due, whether or not shown on such Tax Returns. All such
Tax Returns are true, correct, and complete in all material respects. Any unpaid Taxes of the Company Entities as of the Company Balance
Sheet Date did not exceed the reserve for Tax liability set forth on the Company Balance Sheet. Since the Company Balance Sheet Date, no
Company Entity has incurred any liability for Taxes outside of the ordinary course of business or otherwise inconsistent with past custom or
practice. Each Company Entity has complied with all applicable requirements relating to the payment and withholding of Taxes and have duly
and timely withheld and paid over to the appropriate Governmental Authority all amounts required to be so withheld and paid. The Company
Entities have deducted or withheld amounts required to be deducted or withheld with respect to any issuance or grant of Company Capital
Stock under the Code or any provision of state, local, provincial or foreign Tax law. The Company has delivered or made available to Purchaser
or to Purchaser’s representative complete and correct copies of all US federal income Tax Returns of the Company Entities filed on or after
December 31, 2006.
(b) There is no pending Tax audit, investigation, review or other Proceeding with regard to any Taxes or Tax
Returns of the Company Entities, nor has there been any written notice received by the Company Entities from any taxing authority or other
Governmental Entity regarding any such audit, investigation, review or other Proceeding, nor has any such Tax audit, investigation, review
or other Proceeding been threatened in writing, or otherwise to the Knowledge of the Company, with regard to any Taxes or Tax Returns of
the Company Entities. No Company Entity is aware of any unresolved questions, claims or disputes concerning the liability for Taxes of the
Company Entities which would exceed the estimated reserves therefor established on its Books and Records.
(c) No waiver, extension or comparable consent given by the Company Entities regarding the application of the
statute of limitations with respect to any Taxes or Tax Returns is outstanding, nor is any request for any such waiver or consent pending. No
extension of time with respect to any date on which a Tax Return is required to be filed by the Company Entities that extends such date beyond
the date of this Agreement is in force.
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(d) No Company Entity has received from any Governmental Authority in a jurisdiction where a Company Entity
has not filed any Tax Return any written claim that a Company Entity is subject to taxation by that jurisdiction. No Company Entity has
been notified in writing by any Governmental Authority regarding any proposed, asserted or assessed deficiency for any Tax imposed on the
Company Entities which was not settled or paid.
(e) Assuming the 280G Approval is obtained, no Company Entity is party to any agreement, contract, arrangement
or plan that has resulted in or could result, separately or in the aggregate, in the payment of any “excess parachute payment” within the meaning
of Section 280G of the Code, and the consummation of the transactions contemplated by this Agreement will not result in payments that are not
deductible (in whole or in part) as a result of the application of Section 280G of the Code.
(f) No Company Entity is required to include any amount in taxable income, exclude any item of deduction or loss
from taxable income, or make any adjustment under Section 481(a) of the Code for any taxable period (or portion thereof) ending after the
Closing Date as a result of any (i) installment sale or open transaction disposition made on or prior to the Closing Date, (ii) prepaid amount
received (outside the ordinary course of business) on or prior to the Closing Date, (iii) change in method of accounting for a taxable period
ending on or prior to the Closing Date, or (iv) “closing agreement” as described in Section 7121 of the Code (or any similar provision of state,
local or foreign income Tax laws) executed on or prior to the Closing Date.
(g) All transactions that could give rise to an underpayment of Tax (within the meaning of Section 6662 of the
Code) were reported by the Company Entities in a manner for which there is substantial authority or were adequately disclosed on the Tax
Returns of the Company Entities as required in accordance with Section 6662(d)(2)(B) of the Code.
(h) No Company Entity has participated in any reportable or listed transaction as defined under Treasury
Regulations Section 1.6011-4.
(i)

There are no liens for Taxes on any asset of the Company Entities other than liens for Taxes not yet due and

payable.
(j) No Company Entity is a party to or bound by any Tax allocation or Tax sharing agreement. For the purposes
of this Section 3.21(j), the following agreements and contracts will be disregarded: (i) commercially reasonable agreements providing for the
allocation or payment of real property Taxes attributable to real property leased or occupied by the Company Entities and (ii) commercially
reasonable agreements for the allocation or payment of personal property Taxes, sales or use Taxes or value added Taxes with respect to
personal property leased, used, owned or sold in the ordinary course of business.
(k) No Company Entity has ever been a member of any consolidated, combined, affiliated or unitary group of
corporations for any Tax purposes, and has no liability for the Taxes of any Person under Treasury Regulations Section 1.1502-6 (or any similar
provision of state, local or foreign law), as a transferee or successor, by contract, or otherwise.
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(l) No Company Entity has constituted either a “distributing corporation” or a “controlled corporation” (within the
meaning of Section 355(a)(1)(A) of the Code) in a distribution of stock qualifying for tax-free treatment under Section 355 of the Code (i) in
the two years prior to the date of this Agreement or (ii) in a distribution which could otherwise constitute part of a “plan” or “series of related
transactions” (within the meaning of Section 355(e) of the Code) in conjunction with the transactions contemplated by this Agreement.
3.22

Employee Benefit Plans.

(a) Employee Plans. Section 3.22 of the Company Disclosure Schedule sets forth, as of the date of this Agreement,
a complete and accurate list of each plan, program, policy, practice, contract, agreement or other arrangement providing for employment,
compensation (other than regular wages and salaries), retirement, deferred compensation, loans, severance, separation, relocation, repatriation,
expatriation, visas, work permits, termination pay, performance awards, bonus, incentive, stock option, stock purchase, stock bonus, phantom
stock, stock appreciation right, supplemental retirement, fringe benefits, cafeteria benefits or other benefits, whether written or unwritten,
including each “employee benefit plan” within the meaning of Section 3(3) of the Employee Retirement Income Security Act of 1974, as
amended (“ERISA”), which is currently in effect and sponsored, maintained, contributed to, or required to be contributed to by the Company
Entities and any trade or business (whether or not incorporated) that is or at any relevant time was treated as a single employer with the Company
Entities within the meaning of Section 414(b), (c), (m) or (o) of the Code (an “ERISA Affiliate”), for the benefit of any Person who performs or
who has performed services for the Company Entities and with respect to which the Company Entities or any ERISA Affiliate has any liability
or obligation (collectively, the “Company Employee Plans”).
(b) Documents. The Company has delivered to Purchaser or its advisors (or made available for review by
Purchaser or its advisors) true and complete copies of each of the Company Employee Plans and related plan documents, including trust
documents, group annuity contracts, plan amendments, insurance policies or contracts, participant agreements, individual agreements (but
not including general administrative forms, elections or other non-essential forms or documents), employee booklets, administrative service
agreements, summary plan descriptions, compliance and nondiscrimination tests for the last three plan years, standard COBRA forms and
related notices, registration statements and prospectuses and, to the extent still in its possession, any material employee communications relating
thereto. With respect to each Company Employee Plan that is subject to ERISA reporting requirements, the Company has made available for
review by Purchaser or its advisors copies of the Form 5500 reports filed for the last two plan years. The Company has made available for
review by Purchaser or its advisors the most recent Internal Revenue Service determination or opinion letter issued with respect to each such
Company Employee Plan, and nothing has occurred since the issuance of each such letter that would reasonably be expected to cause the loss
of the tax-qualified status of any Company Employee Plan subject to Section 401(a) of the Code.
(c) Compliance. Each Company Employee Plan is being, and has been, administered substantially in accordance
with its terms and in material compliance with the requirements prescribed by any and all statutes, rules and regulations (including ERISA and
the
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Code). The Company and each ERISA Affiliate are not in default under or violation of, and have no knowledge of any default or violation by
any other party to, any of the Company Employee Plans. Any Company Employee Plan intended to be qualified under Section 401(a) of the
Code has either obtained from the Internal Revenue Service a favorable determination letter as to its qualified status under the Code, including
all currently effective amendments to the Code, or has time remaining to apply under applicable Treasury Regulations or Internal Revenue
Service pronouncements for a determination or opinion letter or to make any amendments necessary to obtain a favorable determination or
opinion letter. None of the Company Employee Plans promises or provides retiree medical or other retiree welfare benefits to any Person, except
as may be required by COBRA or other applicable law or regulation. No Company Entity has engaged in, or participated in, any transaction
which would be considered a non-exempt “prohibited transaction,” as such term is defined in Section 406 of ERISA or Section 4975 of the
Code, and no other third-party fiduciary and/or party-in-interest has engaged in any such “prohibited transaction” with respect to any Company
Employee Plan. Neither the Company nor any ERISA Affiliate is subject to any liability or penalty under Sections 4976 through 4980G of
the Code or Title I of ERISA with respect to any Company Employee Plan. All contributions required to have been made by the Company
or any ERISA Affiliate to any Company Employee Plan as of the date of this Agreement have been paid or accrued. With respect to each
Company Employee Plan, no “reportable event” within the meaning of Section 4043 of ERISA (excluding any such event for which the thirty
(30) day notice requirement has been waived under the regulations to Section 4043 of ERISA) has occurred, nor has any event described in
Section 4062, 4063 or 4041 or ERISA occurred. Each Company Employee Plan subject to ERISA has prepared in good faith and timely filed
all requisite governmental reports, which were true and correct in all material respects as of the date filed, and has properly and timely filed and
distributed or posted all material notices and reports to employees required to be filed, distributed or posted with respect to each such Company
Employee Plan. No Proceeding has been brought, or threatened, against or with respect to any such Company Employee Plan, including any
audit or inquiry by the Internal Revenue Service or the United States Department of Labor (other than routine claims for benefits arising under
such plans). There has been no amendment to, or written interpretation or announcement by the Company or any ERISA Affiliate regarding any
Company Employee Plan that would materially increase the expense of maintaining such Company Employee Plan above the level of expense
incurred with respect to that Plan for the most recent fiscal year. No state of facts or conditions currently exist to the Company’s knowledge
which could reasonably be expected to subject the Company and/or any ERISA Affiliate to any material liability (other than routine claims for
benefits) with respect to any Company Employee plan under applicable law. No Company Employee Plan discriminates in favor of any highly
compensated employee, individual or participant in violation of applicable law, including Code Sections 79, 105, 125, 129 or 401.
(d) No Title IV or Multiemployer Plan or Multiple Employer Plans. Neither the Company nor any ERISA
Affiliate has ever maintained, established, sponsored, participated in or contributed to, or is obligated to contribute to, or otherwise incurred
any obligation or liability (including any contingent liability) under, any “multiemployer plan” (as defined in Section 3(37) of ERISA) or any
“pension plan” (as defined in Section 3(2) of ERISA) subject to Title IV of ERISA or Section 412 of the Code, any multiple employer plan (as
defined in Treas. Reg § 1.401(a)(26)-2(d)(1)(ii)(A)), or any “multiple employer welfare arrangement” (as defined in Section 3(40) of ERISA).
Neither the Company nor any ERISA
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Affiliate has any actual or potential withdrawal liability (including any contingent liability) for any complete or partial withdrawal (as defined
in Sections 4203 and 4205 of ERISA) from any multiemployer plan.
(e) COBRA, FMLA, HIPAA Rights. With respect to each Company Employee Plan, the Company is in material
compliance with, or has employed a third party administrator that, is in compliance with, (i) the applicable health care continuation and notice
provisions of the Consolidated Omnibus Budget Reconciliation Act of 1985 (“COBRA”) and the regulations thereunder or any state law
governing health care coverage extension or continuation; (ii) the applicable requirements of the Family and Medical Leave Act of 1993 and
the regulations thereunder; (iii) the applicable requirements of the Health Insurance Portability and Accountability Act of 1996 (“HIPAA”);
and (iv) the applicable requirements of the Cancer Rights Act of 1998. No Company Entity has any material unsatisfied obligations to any
employees, former employees or qualified beneficiaries pursuant to COBRA, HIPAA or any state law governing health care coverage extension
or continuation.
(f) Effect of Transaction. Except as provided in Section 3.22(f) of the Company Disclosure Schedule, the
consummation of the Merger will not (i) entitle any current or former employee or other service provider of the Company or any ERISA
Affiliate to severance termination or change of control benefits or any other payment (including golden parachute, bonus or benefits under any
Company Employee Plan), except as expressly provided in this Agreement; or (ii) accelerate the time of payment or vesting of any such benefits
or increase the amount of compensation due any such employee or service provider, except as expressly provided in this Agreement.
(g) Section 409A Compliance. If any Company Employee Plan is a “non-qualified deferred compensation plan”
as defined in Section 409A of the Code, (i) such Company Employee Plan has been administered, maintained and operated in all respects
according to the requirements of Section 409A of the Code and the rules and regulations promulgated thereunder, (ii) no service provider (as
defined in such rules and regulations) is subject to additional taxes or penalties under Section 409A of the Code as a result of participation in any
such Company Employee Plan, and (iii) no Company Entity has been required to withhold or pay any Taxes as a result of a failure to comply
with Section 409A of the Code and no payment made in connection with the transactions contemplated hereunder will result in any liability
whatsoever under Section 409A of the Code. No Company Entity has any obligation to make a “gross-up” or similar payment in respect of any
Taxes that may become payable under Section 409A of the Code.
(h) The Company and its ERISA Affiliates have not made or committed to make any material increase in
contributions or benefits under any Company Employee Plan that would become effective either on or after the Effective Time.
(i) The Company and/or their ERISA Affiliates can amend, merge and/or terminate each Company Employee Plan
other than individual agreements with employees or independent contracts without further liability to the Company and/or its ERISA Affiliates
except for fees and expenses in connection with the amendment or termination of such plans, which, in the aggregate, do not exceed $10,000.
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(j) Employee Classification. None of the current or former independent contractors of the Company Entities could
reasonably be expected to be reclassified as an employee. No current or former independent contractor of the Company Entities is or was
eligible to participate in any Company Employee Plan other than individual consulting or service agreements with vendors providing services
to or benefits under the Company Employee Plans.
3.23

Employee Matters.

(a) To the Knowledge of the Company, no executive employee of the Company Entities and no group of
employees of the Company Entities has any plans to terminate his, her or their employment. To the Knowledge of the Company, each
of the Company Entities is in compliance in all material respects with all applicable Legal Requirements relating to employment and
employment practices, equal employment opportunity (including Legal Requirements prohibiting discrimination and/or harassment or requiring
accommodation on the basis of race, color, national origin, religion, gender, disability, age, sexual orientation or otherwise), affirmative action
and other hiring practices, occupational safety and health, workers’ compensation, unemployment compensation, the payment of social security
and other Taxes, and unfair labor practices under the National Labor Relations Act or applicable state law. None of the Company Entities has
any labor relations problem pending or, to the Knowledge of the Company, threatened, and its labor relations are satisfactory. There are no
workers’ compensation claims pending against any of the Company Entities, or, to the Knowledge of the Company, any facts that would give
rise to such a claim. To the knowledge of the Company, no employee of the Company Entities is subject to any secrecy or non-competition
agreement or any other agreement or restriction of any kind that would impede in any way the ability of such employee to carry out fully all
activities of such employee in furtherance of the business of the Company Entities.
(b) Section 3.23(b), Part 1 of the Company Disclosure Schedule, lists each employee of the Company Entities as
of the date of this Agreement who holds a temporary work authorization, including H-1B, L-1, F-1 or J-1 visas or work authorizations (the
“Work Permits”), and shows for each such employee the type of Work Permit and the length of time remaining on such Work Permit. With
respect to each Work Permit, all of the information that any of the Company Entities provided to the Department of Labor and the Immigration
and Naturalization Service or the Department of Homeland Security (collectively, the “Department”) in the application for such Work Permit
was true and complete. A Company Entity has received the appropriate notice of approval from the Department with respect to each such Work
Permit. None of the Company Entities has received any notice from the Department that any Work Permit has been revoked. There is no action
pending or, to the Knowledge of the Company, threatened to revoke or adversely modify the terms of any Work Permit. Except as set disclosed
in Section 3.23(b), Part 2 of the Company Disclosure Schedule, no employee of the Company Entities is (a) a non-immigrant employee whose
status would terminate or otherwise be affected by the transactions contemplated by this Agreement, or (b) an alien who is authorized to work
in the United States in non-immigrant status. For each employee of the Company Entities hired after November 6, 1986, the Company Entities
have retained an Immigration and Naturalization Service Form I-9, completed in accordance with applicable Legal Requirement.
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(c) The employment of any terminated former employee of the Company Entities has been terminated in
accordance with any applicable contract terms and applicable Legal Requirements and, to the Knowledge of the Company, none of the
Company Entities has any liability under any contract or applicable Legal Requirements toward any such terminated employee.
(d) Except as disclosed in Section 3.23(d) of the Company Disclosure Schedule, within the last five years, none
of the Company Entities has experienced and, to the Knowledge of the Company, there has not been threatened, any strike, work stoppage,
slowdown, lockout, picketing, leafleting, boycott, union organization attempt, demand for recognition from a labor organization or petition for
representation under the National Labor Relations Act or applicable state Legal Requirements. Except as disclosed in Section 3.23(d) of the
Company Disclosure Schedule, no grievance, demand for arbitration or arbitration proceeding arising out of or under any collective bargaining
agreement is pending or, to the Knowledge of the Company, threatened. Except as disclosed in Section 3.23(d) of the Company Disclosure
Schedule, no litigation is pending or, to the Knowledge of the Company, threatened respecting or involving any applicant for employment, any
current employee or any former employee, or any class of the foregoing, including:
(i) the Equal Employment Opportunity Commission or any other corresponding state or local fair
employment practices agency relating to any claim or charge of discrimination or harassment in employment;
(ii) the United States Department of Labor or any other corresponding state or local agency relating to
any claim or charge concerning hours of work, wages or employment practices;
(iii) the Occupational Safety and Health Administration or any other corresponding state or local agency
relating to any claim or charge concerning employee safety or health;
(iv)

the Office of Federal Contract Compliance or any corresponding state agency; and

(v) the National Labor Relations Board or any corresponding state agency, whether relating to any unfair
labor practice or any question concerning representation,
and, to the Knowledge of the Company, there is no reasonable basis for any such litigation.
(e) No employee of the Company Entities is covered by any collective bargaining agreement, and no collective
bargaining agreement is being negotiated.
(f) Each of the Company Entities has paid in full to all employees all wages, salaries, bonuses and commissions
due and payable to such employees and has fully reserved in its books of account all amounts for wages, salaries, bonuses and commissions due
but not yet payable to such employees.
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(g) There has been no lay-off of employees or work reduction program undertaken by or on behalf of the Company
Entities in the past two years, and no such program has been adopted by any of the Company Entities or publicly announced.
3.24 Insurance. As of the date of this Agreement, there is no Proceeding pending under any of the Company Entities’
insurance policies as to which coverage has been questioned, denied or disputed by the underwriters of such policies. Each Company Entity is
in compliance in all respects with the terms of such policies. During the five (5) years preceding the date of this Agreement, there has been no
threatened termination of, or material premium increase with respect to, any of such policies.
3.25 Compliance With Laws. Other than with respect to Legal Requirements referenced in the Sections 3.6 (Governmental
Authorizations), 3.13 (Intellectual Property), 3.20 (Environmental Matters), 3.21 (Taxes), 3.22 (Employee Benefit Plans), 3.23 (Employee
Matters), 3.29 (Privacy Matters), 3.30 (Communications Regulatory Matters), which Sections will govern the Company’s representations and
warranties as to compliance with Legal Requirements that are the subject matter of such Sections, and except as set forth in Section 3.25 of the
Company Disclosure Schedule, all activities of each Company Entity and, to the Company's Knowledge, their controlled Affiliates, officers,
directors, agents and employees, have been, and are currently being, conducted in compliance in all material respects with, all applicable Legal
Requirements. Except as set forth on Section 3.25 of the Company Disclosure Schedule, (i) there is no Proceeding against the Company Entities
pending or, to the Company’s Knowledge, threatened in writing by any Governmental Authority; and (ii) no Company Entity is in receipt of
any written notice from any Governmental Authority alleging any violation of any Legal Requirement.
3.26 Brokers’ and Finders’ Fee. Except for The Bank Street Group LLC, no broker, finder or investment banker is
entitled to brokerage or finders’ fees or agents’ commissions or investment bankers’ fees or any similar charges from the Company Entities in
connection with the Merger, this Agreement or any transaction contemplated hereby.
3.27 Minute Books. The minute books of the Company Entities have been made available for review by Purchaser or its
advisors and contain a materially complete and accurate summary of all meetings of directors and stockholders or actions by written consent
since the time of incorporation of the Company Entities through the date of this Agreement.
3.28 Bank Accounts; Powers of Attorney. Section 3.28 of the Company Disclosure Schedule sets forth a complete and
accurate list of: (a) all bank accounts, investment accounts, lock boxes and safe deposit boxes maintained by or on behalf of the Company
Entities, including the location and account numbers of all such accounts, lock boxes and safe deposit boxes, (b) the names of all Persons
authorized to take action with respect to such accounts, safe deposit boxes and lock boxes or who have access thereto and (c) the names of all
Persons holding general or special powers of attorney from the Company Entities, and a summary statement of the terms thereof.
3.29

Privacy Matters.
48

Copyright © 2012 www.secdatabase.com. All Rights Reserved.
Please Consider the Environment Before Printing This Document

(a) The Company has delivered to Purchaser a true, correct and complete copy of all terms and conditions of use,
privacy policies and similar policies currently or previously posted on any website or service maintained by or on behalf of the Company
Entities or suppliers of the Company Entities and applicable to the Company Entities, or published on any printed materials by the Company
Entities or its suppliers, including, without limitation, any privacy or other policies otherwise published to end users or customers of the
Company Entities, or to which the Company Entities is subject (collectively, the “Policies”). Such Policies do not contain any representations
or statements that were inaccurate, misleading, unfair or deceptive when made. Each Company Entity is in compliance with all applicable Legal
Requirements and contractual obligations governing its collection, use, interception, storage, receipt, purchase, sale, transfer, processing and
use (“Collection and Use”) of all data or information constituting the personal information of any natural person, including, without limitation,
employees and end users of its websites, that has been collected or otherwise obtained by the Company Entities, including all such information
subject to any applicable Legal Requirements respecting the privacy of financial, credit, medical or other information, including name, address,
telephone number, fax number, electronic mail address or other contact information, social security or insurance numbers, bank account number
or credit card numbers, racial or ethnic origin, political opinions, religious or philosophical beliefs, trade or labor union membership, physical
or mental health, sexual life, criminal offenses or any data that would identify any natural person, together with any other information about
a natural person which is combined with or linked to any of the foregoing information, and including all de-identified data and all aggregated
data derived from any of the foregoing information (collectively, “Personally Identifiable Information”). Except as set forth in the Policies
or another agreement with an individual or company, no Company Entity engages in the Collection or Use of any Personally Identifiable
Information from its end users or website users. Each Company Entity has taken commercially reasonably steps to ensure that each Company
Entity does not use or intentionally transfer, process, store, purchase, sell, use, collect or receive Personally Identifiable Information from
children under thirteen years of age in violation of the Children’s Online Privacy Protection Act. No Company Entity has not received any
written notice from any Governmental Authority relating to or alleging any improper use, collection or protection by the Company Entities
of Personally Identifiable Information or non-compliance with any of the aforementioned policies or applicable Legal Requirements relating
thereto. No Company Entity uses, collects, or receives, in connection with the provision of its technology, products or services, social security
numbers or credit card numbers.
(b) Each Company Entity has taken commercial reasonable efforts to implement safeguards designed to protect
the confidentiality and security of any systems, software, databases, networks and websites utilized by on or behalf of the Company Entities
in connection with the conduct of its operations and any information stored or contained therein or transmitted thereby from unauthorized or
improper access, and, to Company’s knowledge, there has been no unauthorized or improper access to any of the foregoing. Each Company
Entity is in compliance, in all material respects, with and has at all times complied, in all material respects, with all requirements contained
in the Payment Card Industry Data Security standards (“PCI DSS”) relating to “cardholder data” (as such term is defined in the PCI DSS, as
amended from time to time) with respect to all such cardholder data that has come into its possession. The Company has no Knowledge of any
material non-compliance with PCI DSS standards. Except as expressly identified below, no Company Entity engages third party auditors or
security
49

Copyright © 2012 www.secdatabase.com. All Rights Reserved.
Please Consider the Environment Before Printing This Document

assessors to evaluate compliance with PCI DSS standards. The Company periodically reviews PCI DSS Self-Assessment Questionnaires
internally from time-to-time, but does not validate or file such questionnaires with any third parties. To Company's knowledge, there has never
been a security breach involving any such cardholder data. No breach, deficiency or non-compliance was identified in the most recent audit
relating to compliance with PCI DSS.
(c) Each Company Entity's collection and use of Personally Identifiable Information is in accordance with
Company’s Policies and agreements with such Person (collectively, “Personally Identifiable Information Obligations”). All services offered
by Company Entities, conform and comply in all material respects with all such applicable Personally Identifiable Information Obligations.
No Company Entity has received any written notice from any Person with respect to any non-compliance or non-conformity of any Personally
Identifiable Information Obligations.
(d) Each Company Entity is operating in compliance, in all material respects, with HIPAA, as may be amended,
modified, recodified or supplemented, together with all rules and regulations promulgated thereunder, Subtitle D of Title XIII of the American
Recovery and Reinvestment Act of 2009 (Pub. Law No. 111-5) and all rules and regulations promulgated thereunder, and any other applicable
federal statutes or regulations or state statutes or regulations addressing the use, disclosure, storage, maintenance, transmission, encryption,
access to, or privacy or security of, personally identifiable information (“Information Privacy and Security Laws”).
(e) The Company Entities have entered into a business associate agreement with any third parties acting when
acting as a business associate as defined in 45 C.F.R. §160.103.
(f) Copies of the compliance policies and/or procedures of the Company Entities relating to Information Privacy
and Security Laws have been made available to Purchaser.
(g) No Company Entity is subject to any Proceeding or, to the Company’s Knowledge, investigation, audit or
review by a Governmental Authority, or, to the Company’s Knowledge, has a Proceeding, investigation, audit or review been threatened, for
a violation of any Information Privacy and Security Laws. No Company Entity has received any notices from the United States Department of
Health and Human Services Office of Civil Rights or Department of Justice relating to any such violations.
(h) Copies of any written complaints delivered to the Company Entities during the twenty-four (24) months prior
to the date of this Agreement alleging a violation of any Information Privacy and Security Laws have been made available to Purchaser.
(i) To the Company’s knowledge, no Company Entity has made or suffered any unauthorized acquisition, access,
use or disclosure of any personally identifiable information that, individually or in the aggregate, materially compromises the security or privacy
of such personally identifiable information.
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(j) No Company Entity has notified, either voluntarily or as required by Law, any affected individual, any
Governmental Authority, or the media of any breach of personally identifiable information, and no Company Entity is currently planning to
conduct any such notification or investigating whether any such notification is required.
3.30 Communications Regulatory Matters. Except as set forth in Section 3.30 of the Company Disclosure Schedule,
(A) each Company Entity has operated in material compliance with, and the conduct of its business has been and is in compliance with, the
Communications Act, and any applicable Communication Laws; and (B) each Company Entity has timely filed all registrations and reports and
paid all required fees and contributions, required by the Communications Act, or any other applicable Communication Laws. Without limiting
the forgoing, each Company Entity (1) complies in all material respects with the requirements of the Communications Assistance for Law
Enforcement Act (“CALEA”), 47 U.S.C. § 1001 et seq. and the implementing rules of the FCC; and (2) is capable of providing 911 service in
material compliance with 47 U.S.C. § 615-615(a)-1 and the implementing rules of the FCC and FCC policies thereunder. Except as set forth in
Section 3.30 of the Company Disclosure Schedule there is not now issued, outstanding or, to the Knowledge of the Company, threatened, any
notice by the FCC, any material violation or complaint, or any application, complaint, Proceeding, investigation, audit or review (other than
applications, Proceedings, investigations, audits, reviews or complaints that generally affect the industry of the applicable Company Entity as a
whole) relating to the Current Company Business or operations of the applicable Company Entity.
4. Representations and Warranties of the Selling Stockholders. Each Selling Stockholder, severally and not jointly, represents
and warrants to Purchaser that:
4.1 Formation and Power. Such Selling Stockholder, if an entity, was validly formed or created, and is duly organized
under the laws of the jurisdiction of its organization, and in the case of a trust, has its situs in, the state of its formation or creation. Such
Selling Stockholder has the requisite power and authority (corporate or otherwise) to enter into and perform its respective obligations under this
Agreement and the other Transaction Agreements to which it is a party. Without limiting the foregoing, the trustees of such Stockholder, if a
trust, each have the full power and are duly authorized by law to obligate their trust, including, without limitation, for the purpose of selling the
Company Capital Stock owned by such Selling Stockholder pursuant to this Agreement.
4.2 Execution, Delivery; Valid and Binding Agreements. The execution, delivery and performance of the Transaction
Agreements to which such Selling Stockholder is a party by such Selling Stockholder, and the consummation of the transactions contemplated
hereby and thereby, have been duly and validly authorized by all requisite action (corporate or otherwise), and no other proceedings on the part
of such Selling Stockholder are necessary to authorize the execution, delivery or performance of the Transaction Agreements to which such
Selling Stockholder is a party. Each Transaction Agreement to which such Selling Stockholder is a party, has been duly executed and delivered
by such Selling Stockholder and constitutes the valid and binding obligation of such Selling Stockholder, enforceable against such Selling
Stockholder in accordance with its respective terms, except to the extent that enforceability thereof may be limited by bankruptcy, insolvency,
reorganization and other similar Legal
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Requirements affecting the enforcement of creditors’ rights generally and by general principles of equity.
4.3 No Breach. Provided that all authorizations, consents, approvals, exemptions and other actions described in Section
3.4, Section 3.5 and Section 3.6 have been obtained, the execution, delivery and performance by such Selling Stockholder of the Transaction
Agreements to which it is a party, and the consummation by such Selling Stockholder of the transactions contemplated hereby and thereby,
do not conflict with or result in any breach of any of the provisions of, constitute a default under, result in a violation of, or result in any
Encumbrance upon any of the shares of Company Capital Stock held by such Selling Stockholder under the provisions of (a) any contract,
license, trust agreement or permit by which such Selling Stockholder is bound, (b) the organizational documents of such Selling Stockholder
or (c) any Legal Requirement to which such Selling Stockholder, or the shares of Company Capital Stock held by such Selling Stockholder, is
subject, or give any Governmental Authority or other Person the right to challenge any of the transactions contemplated hereby.
4.4 Governmental Authorities; Consent. No filing or registration with, or notification to, and no permit, authorization,
consent, approval or exemption of, or other action by, any Governmental Authority or any other Person is required to be obtained, made or
given by such Selling Stockholder in connection with its execution, delivery and performance of the Transaction Agreements to which it is a
party, except in connection with the applicable requirements of the HSR Act.
4.5 Company Capital Stock. Such Selling Stockholder owns, beneficially and of record, the number of shares of Company
Capital Stock set forth opposite such Selling Stockholder’s name in Section 3.8(b) of the Company Disclosure Schedule, free and clear of any
and all Encumbrances other than restrictions on transfer set forth in the Company’s stockholders’ agreements and Bylaws and provided by
applicable securities Legal Requirements. Such Selling Stockholder has the power and authority to transfer and deliver such shares as provided
in this Agreement, and has good and marketable title to such shares. Such Selling Stockholder does not own any other securities of the Company
or its Subsidiaries, and except for rights of first refusal and/or co-sale that do not apply to the Merger and except for the stockholder agreements
disclosed in Section 3.14 of the Company Disclosure Schedule there are no agreements or other rights or arrangements existing which provide
for the sale, purchase, exchange or other transfer by such Selling Stockholder of any of the shares of Company Capital Stock owned by such
Selling Stockholder.
4.6 Brokerage. Except for The Bank Street Group LLC, no broker, finder, investment banker or other third party shall be
entitled to receive any brokerage commissions, finder’s fees, fees for financial advisory services or similar compensation in connection with the
transactions contemplated by this Agreement based on any arrangement or agreement made by or on behalf of such Selling Stockholder.
4.7 Litigation. There are no Proceedings pending or, to the Knowledge of such Selling Stockholder, threatened against such
Selling Stockholder seeking to enjoin or restrain any of the transactions contemplated by this Agreement.
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4.8 Representation by Counsel. Such Selling Stockholder has either been represented by counsel with respect to the
Merger, this Agreement and the other Transaction Agreements to which such Selling Stockholder is a party or has been advised of the
opportunity to engage counsel with respect thereto and has declined to do so.
5. Representations and Warranties of Purchaser and Merger Sub. Purchaser and Merger Sub represent and warrant to the
Company that:
5.1 Organization, Standing and Power. Each of Purchaser and Merger Sub is a corporation duly organized, validly
existing and in good standing, if applicable, under the laws of the state in which it was incorporated.
5.2 Authority. Purchaser and Merger Sub have all requisite corporate power and authority to enter into this Agreement and
to consummate the Merger. The execution and delivery by Purchaser and Merger Sub of this Agreement and the consummation by Purchaser
and Merger Sub of the Merger have been duly authorized by all necessary corporate action on the part of Purchaser and Merger Sub, and no
other authorization or consent of Purchaser, Merger Sub or their respective stockholders is necessary. This Agreement has been duly executed
and delivered by Purchaser and Merger Sub, and, assuming this Agreement constitutes the valid and binding obligation of the Company, this
Agreement constitutes a valid and binding obligation of each of Purchaser and Merger Sub, enforceable against each of Purchaser and Merger
Sub in accordance with its terms, except as such enforceability may be limited by bankruptcy, insolvency, moratorium or other similar laws
affecting or relating to creditors’ rights generally and general principles of equity, asserted in any Proceeding.
5.3 Noncontravention. Neither the execution and delivery by Purchaser and Merger Sub of this Agreement, nor the
consummation by Purchaser or Merger Sub of any of the transactions contemplated hereby, will:
(a) conflict with or violate any provision of the certificate of incorporation or bylaws of Purchaser or the certificate
of incorporation or bylaws of Merger Sub;
(b) require on the part of Purchaser or Merger Sub any registration, declaration or filing with, or any permit, order,
authorization, consent or approval of, any Governmental Authority, except for (i) compliance with the applicable requirements of HSR and
applicable foreign antitrust or trade regulation laws, (ii) to the extent applicable, the filing by Purchaser of such reports and information with
the SEC under the Securities Exchange Act of 1934, as amended, and the rules and regulations promulgated by the SEC thereunder, as may be
required in connection with this Agreement, the Merger and the other transactions contemplated by this Agreement, and (iii) any registration,
declaration, filing, permit, order, authorization, consent or approval which if not made or obtained would not reasonably be expected to have a
material adverse effect on Purchaser’s or Merger Sub’s ability to consummate the Merger or any of the other transactions contemplated hereby
(a “Purchaser Material Adverse Effect”);
(c) violate any order, writ, injunction or decree applicable to Purchaser or Merger Sub or any of their respective
properties or assets, except for any violation that would not reasonably be expected to have a Purchaser Material Adverse Effect; or
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(d) violate any statute, rule or regulation applicable to Purchaser or Merger Sub or any of their respective properties
or assets, except for any violation that would not reasonably be expected to result in a Purchaser Material Adverse Effect; or
5.4 Litigation. There is no action pending or, to the Knowledge of Purchaser, threatened against Purchaser or Merger Sub
that would reasonably be expected to result in a Purchaser Material Adverse Effect.
5.5 Merger Sub. Merger Sub was formed solely for the purpose of engaging in the transactions contemplated by this
Agreement, has engaged in no other business activities and has conducted its operations only as contemplated by this Agreement.
5.6 Financing. Purchaser has and will have, from and after the Effective Time, sufficient funds on hand and available
through existing liquidity facilities (without restrictions on drawdown that would delay payment of the Merger Consideration in accordance
with this Agreement) to consummate the transactions contemplated hereby.
5.7 No Purchaser Vote Required. No vote or other action of the stockholders of Purchaser is required by applicable Law,
the certificate of incorporation of Purchaser, the bylaws of Purchaser or otherwise in order for Purchaser and Merger Sub to consummate the
Merger and the transactions contemplated hereby.
6.

Conduct Prior to the Effective Time.

6.1 Conduct of Business of the Company Entities. During the period from the date of this Agreement through the
Effective Time (the “Pre-Closing Period”), except (i) as set forth Schedule 6.1, (ii) to the extent necessary to comply with the Company’s
obligations under this Agreement, (iii) as reasonably necessary to ensure that each Company Entity complies with applicable laws and
regulations, (iv) to pay Specified Transaction Expenses or (v) as consented to in writing by Purchaser (which consent will not be unreasonably,
withheld, conditioned or delayed), (A) the Company Entities will use commercially reasonable efforts to (1) carry on its business in the ordinary
course consistent with past practices, continuing all current sales, service, marketing, promotional, product development and other activities
relating thereto, (2) preserve intact its present business organization, and (3) preserve its relationships with customers, suppliers, distributors,
licensors, licensees, and others with whom the Company Entities have relationships, and (B) without limiting the foregoing no Company Entity
will, without the prior written consent of Purchaser (which consent will not be unreasonably withheld, conditioned or delayed):
(a) Charter Documents. Amend its certificate of incorporation or bylaws, provided that the Company may amend
its certificate of incorporation to provide that the Merger Consideration will be distributed in accordance with this Agreement;
(b) Capitalization Matters. Issue or sell any shares of its capital stock, effect any stock split or otherwise change
its capitalization as it exists on the date of this Agreement, or issue, grant, or sell any options, stock appreciation or purchase rights, warrants,
conversion rights or other rights, securities or commitments obligating it to issue or sell any shares of its capital stock, or any securities or
obligations convertible into, or exercisable or
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exchangeable for, any shares of its capital stock, other than (i) the issuance of shares of Common Stock pursuant to the conversion, exercise
or exchange of securities therefor outstanding as of the date of this Agreement in accordance with their terms and (ii) the redemption and
retirement of shares of restricted Company Common Stock;
(c) Intellectual Property Rights. Enter into or amend any agreements pursuant to which a Company Entity (i)
transfers or licenses exclusively to any Person any Owned Intellectual Property, or (ii) otherwise grants to any Person exclusive rights in any
Owned Intellectual Property;
(d) Dispositions. Sell, lease or license to any Person, or permit the imposition of any encumbrance (other than
Permitted Encumbrances) on, any of its properties or assets other than dispositions of obsolete equipment in the ordinary course of business;
(e) Indebtedness. Excluding Company Debt outstanding as of the date hereof, incur any indebtedness for
borrowed money, or guarantee any such indebtedness, or issue or sell any debt securities or guarantee any debt securities of others in each case
in excess of $250,000 outside the ordinary course of business;
(f) Agreements. Enter into any contract or agreement that would be a Material Contract (other than Customer
Contracts and Contracts reasonably required to be entered into by the Company in order to facilitate the performance of such Customer
Contracts, and other than renewals in the ordinary course of Material Contracts or Contracts required to be listed in Section 3.13(a) or (b) of the
Company Disclosure Schedule) or required to be listed in Section 3.13(a) or (b) of the Company Disclosure Schedule, modify or amend any
Material Contract or contract required to be listed in Section 3.13(a) or (b) of the Company Disclosure Schedule, or terminate or amend any
Material Contract or contract or required to be listed in Section 3.13(a) or (b) of the Company Disclosure Schedule;
(g)

Insurance. Reduce the amount of any insurance coverage provided by existing insurance policies;

(h)

Waiver. Knowingly waive any right under any Material Contract outside the ordinary course of business;

(i) Acquisitions. Acquire, by merger or otherwise, lease, license or dispose of or agree to acquire, lease, license or
dispose of any business or any corporation, partnership, association or other business organization or asset or division thereof, or enter into a
letter of intent with respect to any of the foregoing;
(j) Books and Records. (i) permit the Books and Records to be maintained in a manner other than the usual,
regular and ordinary manner, consistent with past practice, and (ii) except to the extent required by applicable Law, permit any change in any
accounting or financial reporting practices that would adversely affect the Company Entities;
(k) Taxes. Make or change any election in respect of Taxes, amend, modify or otherwise change any Tax Return,
adopt or change any accounting method in respect of Taxes, enter into any closing agreement with any taxing authority, settle any material
claim or
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assessment in respect of Taxes, or consent to any extension or waiver of the limitation period applicable to any claim or assessment in respect
of Taxes;
(l) Prepayments or Waivers. Incur, purchase, cancel, prepay or otherwise provide for a complete or partial
discharge in advance of a scheduled payment date with respect to, or waive any right of the Company Entities under, any liability of or owing
to the Company Entities, provided that the Company may forgive the indebtedness incurred by certain of its stockholders in connection with
the acquisition of shares of restricted Company Common Stock;
(m) Capital Expenditures. Make capital expenditures or commitments for capital expenditures other than in the
ordinary course of business consistent with past practice and in an aggregate amount not to exceed $200,000 in any calendar month;
(n) Employment. Enter into or amend any existing employment contract, collective bargaining contract or
Company Employee Plan, or increase wages, benefits or other compensation of any Company Employee; provided, however, that the Company
may hire employees in the ordinary course of business consistent with past practice and increase the compensation of up to 15 employees other
than those individuals listed on Schedule 1 by up to 10% of each such employee’s current annual compensation in connection with promotions
and/or the assumption of increased responsibilities by such employees, which increased compensation will not exceed $150,000 of additional
annual compensation in the aggregate.
(o)

Other. Agree to take any of the actions described in Section 6.1(a) through 6.1(n).

6.2 Notification of Purchaser. The Company will notify Purchaser if it obtains Knowledge (i) that any of the
representations or warranties contained in Section 3 are no longer true, or were not true at any time since the date of this Agreement, or (ii) that
there has been any breach of Section 6.1, in either case within 2 Business Days of obtaining such knowledge, and include a reasonably detailed
description of the matters addressed by such notice. The delivery of any notice pursuant to this Section 6.2 shall not cure any breach of any
representation or warranty requiring disclosure of such matter prior to the date of this Agreement or otherwise limit or affect the rights of, or
the remedies available to, Purchaser.
6.3

Alpheon Agreement and Orbit Agreement.

(a) During the Pre-Closing Period, the Company shall use its commercially reasonable efforts to release the
Company of all of its obligations relating to the Alpheon Holdback Cash, the Alpheon Earnout Stock and the Alpheon Holdback Stock,
including the waiver, amendment or modification of the Alpheon Agreement to the extent necessary to cause (i) the Alpheon Earnout Stock
and Alpheon Holdback Stock to be released from the provisions of the Alpheon Agreement, cancelled and retired and (ii) all of the Company’s
obligations related to the Alpheon Holdback Cash, the Alpheon Earnout Stock and the Alpheon Holdback Stockunder the Alpheon Agreement
to be released and terminated in full.
(b) During the Pre-Closing Period, the Company shall use its commercially reasonable efforts to release the
Company of all of its obligations relating to the
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Orbit Holdback Cash and the Orbit Holdback Stock, including the waiver, amendment or modification of the Orbit Agreement to the extent
necessary to cause (i) the Orbit Holdback Stock to be released from the provisions of the Orbit Agreement (including, without limitation, to
be released to the Company from escrow), cancelled and retired and (ii) all of the Company’s obligations related to the Orbit Holdback Cash
and Orbit Holdback Stock under the Orbit Agreement to be released and terminated in full (including, without limitation, to be released to the
Company from escrow, as applicable).
7.

Additional Agreements.

7.1 Access to Information. During the Pre-Closing Period, the Company Entities will afford, subject to Purchaser’s and
its Representatives’ compliance with any applicable security clearance requirements and procedures (to the extent determined necessary by the
Company in order to comply with applicable Legal Requirements), Purchaser and its personnel, accountants, counsel and other Representatives
access during normal business hours to (i) all of the Company Entities’ Books and Records, contracts, commitments, and (ii) all other
existing information concerning the business, properties and personnel of the Company Entities as Purchaser may reasonably request; provided,
however, that in exercising access rights under this Section 7.1, Purchaser will not be permitted to interfere unreasonably with the conduct
of the business of the Company Entities and will provide the Company Entities with reasonable advance notice prior to accessing any of the
foregoing. During the Pre-Closing Period, the Company Entities shall cooperate fully (including providing introductions where necessary) with
Purchaser to enable Purchaser to contact certain third parties, including customers, prospective customers, vendors or suppliers of the Company
Entities.
7.2 Public Disclosure. The initial press release with respect to the Merger will be a joint press release, to be agreed upon
by Purchaser and the Company. In addition, except as may be required by law or by obligations pursuant to any listing agreement with
Nasdaq or any applicable national securities exchange, during the Pre-Closing Period, (a) Purchaser and the Company will consult with each
other (and provide each other reasonable opportunity to review and comment upon) before issuing any press release or otherwise making any
public statement or making any other public (or non-confidential) disclosure (whether or not in response to an inquiry) regarding the terms of
this Agreement and the transactions contemplated hereby, and (b) without limiting Purchaser’s obligations under that certain confidentiality
agreement, dated June 21, 2011 between the Company and Purchaser (the “Confidentiality Agreement”), neither Purchaser nor the Company
will issue any such press release or make any such public statement or disclosure without the prior approval of the Company or Purchaser, as
the case may be (which approval will not be unreasonably conditioned, withheld or delayed).
7.3

Commercially Reasonable Efforts; Government Approvals and Further Assurances.

(a) Purchaser, Merger Sub and the Company will use commercially reasonable efforts to effectuate the Merger
and make effective the other transactions contemplated by this Agreement. Without limiting the generality of the foregoing, each party to this
Agreement will: (i) make any filings and give any notices required to be made or given by
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such party in connection with the Merger and the other transactions contemplated by this Agreement; (ii) use commercially reasonable efforts
to obtain any consent required to be obtained (pursuant to any applicable legal requirement, contract or otherwise) by such party in connection
with the Merger or any of the other transactions contemplated by this Agreement; and (iii) use commercially reasonable efforts to cause the
conditions set forth in Section 8 that are within its control to be satisfied and to consummate the transactions contemplated herein as soon as
reasonably possible after the satisfaction thereof (but in any event within three (3) Business Days after such date). Each of Purchaser, Merger
Sub and the Company will promptly deliver to the other a copy of each such filing made, each such notice given and each such consent obtained
during the Pre-Closing Period. The parties shall furnish to one another all information required for any application or other filing required to
be made pursuant to the rules and regulations of any applicable Legal Requirement in connection with the transactions contemplated by this
Agreement.
(b) Each party will use commercially reasonable efforts to file, as promptly as practicable after the date of this
Agreement, all notices, reports and other documents required to be filed by such party with any Governmental Authority with respect to the
Merger and the other transactions contemplated by this Agreement, and to submit promptly any additional information requested by any such
Governmental Authority.
(c) As soon as reasonably practicable following the execution of this Agreement, and in no event no later than five
(5) Business Days, the Company and Purchaser each will file with the U.S. Federal Trade Commission (the “FTC”) and the Antitrust Division
of the U.S. Department of Justice (the “DOJ”) Notification and Report Forms relating to the transactions contemplated in this Agreement
as required by the HSR Act, and to the extent applicable will file with the foreign antitrust authorities set forth on Schedule 7.3 (“Foreign
Authorities”) comparable pre-merger notification forms required by the merger notification or control Legal Requirements of any other
applicable jurisdiction. Subject to Section 7.3(d), the Company and Purchaser each will promptly (a) supply the other party with any information
which may be required in order to effectuate such filings and (b) supply any additional information which reasonably may be required by the
FTC, the DOJ or Foreign Authorities and which the parties may reasonably deem appropriate. Each of the Company and Purchaser will notify
the other party promptly upon the receipt of (i) any comments from any officials of the FTC, the DOJ or Foreign Authorities in connection with
any filings made pursuant to this Agreement and (ii) any request by any officials of the FTC, the DOJ or Foreign Authorities for amendments or
supplements to any filings made pursuant to, or information provided to comply in all material respects with, any Legal Requirements, including
the requirements of the HSR Act. Whenever any event occurs that is required to be set forth in an amendment or supplement to any filing made
pursuant to this Section 7.3(c), the Company or Purchaser, as the case may be, will promptly inform the other party of such occurrence and
cooperate in filing with the applicable Governmental Authority such amendment or supplement. Each of the Company and Purchaser will give
the other party prompt notice of the commencement or known threat of commencement of any Proceeding, investigation, audit or review by or
before any Governmental Authority with respect to the Merger or any of the other transactions contemplated by this Agreement, keep the other
party informed as to the status of any such Proceeding, investigation, audit or review or threat, and in connection with any such Proceeding,
investigation, audit or review, each of the Company or Purchaser will permit authorized Representatives of the other
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party to be present at each meeting or conference relating to any such Proceeding, investigation, audit or review and to have access to and be
consulted in connection with any document, opinion or proposal made or submitted to any Governmental Authority in connection with any
such Proceeding, investigation, audit or review. Upon the terms and conditions set forth in this Agreement (including Section 7.3(d)), each of
the parties will use commercially reasonable efforts to take, or cause to be taken, all actions and to do, or cause to be done, and to assist and
cooperate with the other parties in doing, all things, necessary, proper or advisable to make effective as promptly as practicable, but in no event
later than the End Date, the Merger and other transactions contemplated hereby in accordance with the terms of this Agreement, including
obtaining HSR clearance and approvals, if any, from the Foreign Authorities set forth on Schedule 7.3.
(d) Notwithstanding the foregoing, in no event shall Purchaser be required to (i) agree to divest any of its
operations or assets, agree to divest or hold separate any of its operations or assets or the operations or assets of its Affiliates, or agree to any
limitations on the ability of it or any of its Affiliates to acquire, hold or exercise full rights of ownership of the Company or any securities
of the Company, (ii) pay any sums or concede anything of value except routine filing fees and third party fees and costs in connection
therewith contemplated by this Agreement or (iii) litigate (or defend) against any administrative or judicial action or Proceeding (including any
Proceeding seeking a temporary restraining order or preliminary injunction) challenging any of the transactions contemplated by this Agreement
as violative of any Legal Requirement. In the event Purchaser is required to take any of the actions described in the preceding sentence,
Purchaser may elect to promptly give written notice of the same to the Company (the “Purchaser HSR Notice”).
7.4

Employees.

(a) Following the Effective Time, Purchaser will, for a period of one year, and after a transition period, if any, to
be determined by Purchaser, provide or will cause to be provided, to employees of the Surviving Corporation who continue employment after
the Effective time (the “Company Employees”) compensation and employee benefits in the aggregate that are not less favorable than those
provided to similarly situated employees of Purchaser. Without limiting the generality of the foregoing, until June 30, 2012, Purchaser shall
cause the Surviving Corporation to continue the Company Employee Plans that are in effect on the date of this Agreement and disclosed on
Section 3.22 of the Company Disclosure Schedule other than (i) the Company’s stock option and other equity compensation plans and (ii) with
respect to the individuals listed on Schedule 8.2(i) only, the Company’s discretionary bonus plan.
(b) Purchaser further agrees, to the extent the Company Employees satisfy the eligibility requirements of the
benefits plans of Purchaser and to the extent permissible under the benefit plans of Purchaser, to provide credit for service with Company for
purposes of eligibility and vesting (but for no other purpose) under its benefit plans at such time as the Company Employees are transitioned
over to Purchaser’s benefits plans. In addition, at such time as the Company Employees are transitioned over to Purchaser’s benefits plans,
Purchaser will waive any coverage waiting period for each Company Employee who is eligible for and enrolls in Purchaser’s benefits plans
except that, for insured benefit plans, waiving the coverage waiving period must be permitted under the terms of the insurance policy.
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(c) If requested by Purchaser at least three (3) days prior to the Closing Date, the Company shall cause there to be
adopted, prior to the Closing Date, resolutions terminating any Company Employee Plan intended to be a cash or deferred arrangement under
Section 401(k) of the Code other than the mindSHIFT Technologies, Inc. 401(k) and Profit Sharing Plan.
(d) Purchaser hereby acknowledges that the transactions contemplated by this Agreement will constitute a “change
of control” under the Company Employee Plans and the terms of employment-related agreements, as applicable.
(e) This Section 7.4 will survive the consummation of the Merger and the Effective Time. This Section 7.4 shall
not create any third party beneficiary rights, nor shall it be enforceable by any employee or any person representing the interests of employees.
This Section 7.4 is solely an agreement between and for the benefit of the Company and Purchaser and shall be enforceable only by them.
(f) The Company and Purchaser shall provide each other with such documents, employee data and other
information as may be reasonably necessary to carry out the provisions of this Section 7.4.
(g) Nothing in this Agreement shall constitute or be deemed to be an amendment to any benefit or compensation
plan, program or arrangement. No term of this Agreement will be deemed to create any contract with any Company Employee or other employee
of Company, or to give any Company Employee or other employee of Company the right to be retained in employment by Purchaser or any of
its Affiliates, or to interfere with Purchaser or its Affiliates right to terminate employment of any Company Employee at any time. Except as
otherwise provided in this Section 7.4, nothing in this Agreement shall diminish Purchaser’s or its Affiliates right to change or terminate its or
their policies regarding salaries, benefits and other employment matters at any time or from time to time.
7.5

Tax Matters.

(a) Tax Withholding. Purchaser, the Company, the Surviving Corporation and the Escrow Agent will be entitled
to deduct and withhold from the Merger Consideration otherwise payable pursuant to this Agreement to any holder of Company Capital Stock,
Company Options or Company Warrants, such amounts as Purchaser, the Company, the Surviving Corporation or the Escrow Agent is required
to deduct and withhold with respect to the making of such payment under the Code or any provision of state, local, provincial or foreign Tax
law, including with respect to any payment made pursuant to Section 2.6(c). To the extent that amounts are so withheld and remitted to the
appropriate Governmental Authority, such withheld amounts will be treated for all purposes of this Agreement as having been paid to such
Person in respect of which such deduction and withholding was made by Purchaser, the Company, the Surviving Corporation or the Escrow
Agent.
(b) Cooperation on Tax Matters. Purchaser, the Company and the Stockholder’s Agent shall cooperate fully, as
and to the extent reasonably requested by the other party, in connection with the preparation and filing of Tax Returns, and any Proceeding,
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investigation, audit or review by a Governmental Authority with respect to Taxes. Such cooperation shall include signing any Tax Returns,
amended Tax Returns, claims or other documents necessary to settle any Tax controversy, executing powers of attorney, the retention and (upon
the other party's request) the provision of records and information which are reasonably relevant to any such Proceeding, investigation, audit
or review and making employees available on a mutually convenient basis to provide additional information and explanation of any material
provided under this Agreement. Purchaser and the Company agree (A) to retain all Books and Records with respect to Tax matters pertinent to
the Company Entities relating to any taxable period beginning before the Closing Date until the expiration of the statute of limitations (and, to
the extent notified by Purchaser or the Company, any extensions thereof) of the respective taxable periods, and to abide by all record retention
agreements entered into with any taxing authority, and (B) to give the other party reasonable written notice prior to transferring, destroying or
discarding any such Books and Records and, if the other party so requests, Purchaser or the Company, as the case may be, will allow the other
party to take possession of such Books and Records.
(c) Pre-Closing Tax Returns. Purchaser shall, at Purchaser’s expense, prepare or cause to be prepared all Tax
Returns of the Company Entities for all periods ending on or prior to the Closing Date that are due after the Closing Date (the “Pre-Closing
Tax Returns”). All Pre-Closing Tax Returns shall be prepared in a manner consistent with past practice of the Company Entities, to the extent
such past practice complies with applicable Legal Requirements.
(i) No later than thirty (30) days prior to the due date (including extensions) for filing the Pre-Closing Tax
Returns, Purchaser shall deliver the Pre-Closing Tax Returns to the Stockholders’ Agent for its review and comment. Purchaser shall consider
in good faith all comments reasonably requested by the Stockholders’ Agent.
(ii) Purchaser shall file or cause to be filed all Pre-Closing Tax Returns on or prior to the due date
(including extensions) for filing the Pre-Closing Tax Returns, and shall timely pay all Taxes due as reflected on the Pre-Closing Tax Returns.
Except as provided in Section 7.5(e), Purchaser shall be entitled to reimbursement from the Indemnity Portion of the Escrow Fund for the
amount of any Taxes due as reflected on the Pre-Closing Tax Returns to the extent such Taxes are not included or reflected on the Adjustment
Calculation Date Balance Sheet, provided that such amounts shall remain subject to the indemnification rights of Purchaser, the dispute rights
of the Stockholders’ Agent and to the dispute resolution provisions of this Agreement.
(d) Straddle Returns. Purchaser shall, at Purchaser’s expense, prepare or cause to be prepared and file or cause
to be filed any Tax Returns of the Company Entities for any Tax period beginning before and ending after the Closing Date (the “Straddle
Returns”). All Straddle Returns shall be prepared in a manner consistent with past practices of the Company Entities, to the extent such past
practice complies with applicable Legal Requirements.
(i) No later than thirty (30) days prior to the due date (including extensions) for filing the Straddle
Returns, Purchaser shall deliver the Straddle
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Returns to the Stockholders’ Agent for their review and comment. Purchaser shall make all changes with respect to Straddle Returns as are
reasonably requested by the Stockholders’ Agent.
(ii) Purchaser shall file or cause to be filed the Straddle Returns on or prior to the due date (including
extensions) for filing such Straddle Returns, and shall timely pay all Taxes due as reflected on such Straddle Returns. Purchaser shall be entitled
to reimbursement from the Indemnity Portion of the Escrow Fund for an amount equal to the Taxes due as reflected on such Straddle Returns,
to the extent that such Taxes arise in or are incurred with respect to a Tax period or portion of a Tax period ending on or before the Closing
Date and to the extent such Taxes are not included or reflected on the Adjustment Calculation Date Balance Sheet, at least five (5) days prior to
the due date (including extensions) for filing such Straddle Returns, provided that such amounts shall remain subject to the dispute rights of the
Stockholders’ Agent and to the dispute resolution provisions of this Agreement.
(iii) Where Taxes are attributable to a Straddle Period, such Taxes shall be calculated as though the
taxable year terminated as of the close of business on the day preceding the Closing Date; provided, however, that in the case of a Tax not based
on income, receipts, proceeds, profits or similar items, Taxes shall be equal to the amount of Tax for the taxable period multiplied by a fraction,
the numerator of which shall be the number of days from the beginning of the taxable period through to the Closing Date and the denominator
of which shall be the number of days in the taxable period.
(e) Vested Company Option and Restricted Stock Deductions. Purchaser, the Company, and the Stockholders’
Agent agree that all Tax deductions of the Company Entities attributable to cash payments made on or after the Closing in respect of unexercised
Vested Company Options pursuant to Section 2.6(c) and Restricted Stock pursuant to Section 2.6(f) shall be reported on the Tax Returns of
the affiliated group that includes Purchaser and the Company for the taxable period that includes the day after the Closing Date in accordance
with Treas. Reg. § 1.1502-76(b)(1)(ii)(B). Purchaser will indemnify the Company Holders in respect of, and hold them harmless against, any
increased income Tax liability of the Company for the Company’s taxable period ending on the Closing Date resulting solely from the allocation
of Tax deductions pursuant to this Section 7.5(e). Notwithstanding Section 7.5(c)(ii), Purchaser shall not be entitled to reimbursement from the
Indemnity Portion of the Escrow Fund for the amount of any Taxes due as reflected on the Pre-Closing Tax Returns to the extent such Taxes
result solely from the allocation of Tax deductions pursuant to this Section 7.5(e).
7.6

Indemnification of Officers and Directors of the Company.

(a) From and after the Effective Time, Purchaser will and will cause the Surviving Corporation to fulfill and honor
in all respects the obligations of the Company pursuant to any indemnification provisions under the certificate of incorporation and bylaws (or
similar organizational documents) of the Company as in effect on the date of this Agreement and pursuant to any indemnity agreements between
the Company and any Person as in effect on the date of this Agreement (the Persons entitled to be indemnified pursuant to such provisions, and
all other current and former directors and officers of the Company, being referred to collectively as the “D&O Indemnified Parties”). Purchaser
will cause the certificate of incorporation and bylaws of Merger Sub and the Surviving Corporation to contain the provisions with respect to
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indemnification and exculpation from liability at least as favorable to the D&O Indemnified Parties as set forth in the Company’s certificate of
incorporation and bylaws on the date of this Agreement, which provisions will not be amended, repealed or otherwise modified for a period of
six (6) years after the Effective Time in any manner that would adversely affect the rights thereunder of any D&O Indemnified Party.
(b) At or prior to the Closing, the Company shall obtain and fully pay for a “tail” directors’ and officers’ liability
and fiduciary liability insurance policy with a claims period of at least six years from and after the Closing Date, specifically covering the
D&O Indemnified Parties, and from an insurance carrier with the same or better credit rating as the Company’s current insurance carrier with
respect to directors’ and officers’ liability insurance and fiduciary liability insurance (collectively, “D&O Insurance”) with benefits and levels
of coverage at the same levels as the Company’s existing policies. The Company shall bear the cost of such D&O Insurance, and such costs, to
the extent not paid prior to the Closing, will be included in the determination of Specified Transaction Expenses.
(c) This Section 7.6 will survive the consummation of the Merger and the Effective Time, is intended to benefit
and may be enforced by the Company, Purchaser, the Surviving Corporation and the D&O Indemnified Parties, and will be binding on all
successors and assigns of Purchaser and the Surviving Corporation.
7.7

No Solicitation.

(a) During the Pre-Closing Period, without the prior written consent of Purchaser, neither the Company Entities nor
the Selling Stockholders will, directly or indirectly, through any officer, director, stockholder, employee, Representative, controlled Affiliate or
agent of the Company Entities, solicit or encourage (including by way of furnishing information) the initiation or submission of any inquiries,
proposals or offers, or conduct any discussions or negotiations with, or facilitate or encourage any effort to attempt to, or enter into any
agreement or understanding with, any Person or group of Persons regarding (i) any sale of stock or other equity interests in any of the Company
Entities, including without limitation in any initial public offering of any such securities, (ii) a merger, consolidation, share exchange, business
combination, or other similar transaction involving any of the Company Entities, (iii) any sale, lease, exchange, mortgage, pledge, transfer or
other disposition of 10% or more of the assets of any of the Company Entities in a single transaction or a series of related transactions, (iv) any
agreement, or public announcement by any of the Company Entities of a proposal, plan or intention, to do any of the foregoing, or (v) any other
transaction which would preclude the accomplishment of the transactions contemplated herein (any of the foregoing, a “Company Acquisition
Proposal”); provided, however, that nothing contained in this Agreement will prevent the Company Board from communicating to a Person
or group of Persons (without disclosing the identity of Purchaser or any terms or provisions of this Agreement) that initiates or submits any
inquiry, proposal or offer that it is contractually prohibited from discussing or negotiating any Company Acquisition Proposal.
(b) The Company will promptly notify Purchaser after receipt of, or becoming aware of, any Company Acquisition
Proposal or any request for nonpublic information relating to the Company Entities in connection with a the Company Acquisition Proposal or
for
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access to the properties, books or records of the Company Entities by any Person that informs the Company Board or the Company’s
Representatives that it is considering making, or has made, a the Company Acquisition Proposal, and, in each case, to the maximum extent not
prohibited by a non-disclosure agreement to which the Company is a party as of the date of this Agreement, shall provide Purchaser with a copy
of all written materials received by the Company (or if providing such copy is prohibited, a written summary of the material terms) relating to
such Company Acquisition Proposal or request.
(c) The Company Entities will immediately cease and cause to be terminated any existing discussions or
negotiations with any parties (other than Purchaser) conducted prior to or as of the date of this Agreement with respect to any Company
Acquisition Proposal. The Company agrees not to release any such parties from any confidentiality agreement to which any Company Entity is
a party.
7.8

Stockholder Consent or Approval.

(a) The Company shall use its commercially reasonable best efforts, in accordance with this Agreement, the
DGCL, its Certificate of Incorporation and its Bylaws and its Sixth Amended and Restated Securityholders Agreement, deliver to Purchaser
the approval by written consent of the execution and delivery by the Company of this Agreement and the consummation of the transactions
contemplated hereby, by the Selling Stockholders holding (i) 70% of the Company Common Stock and Company Preferred Stock, voting
together as a single class on an as-converted to Company Common Stock basis, as applicable, and (ii) 80% of each class of the Company
Preferred Stock, each voting separately as a single class (the approval by written consent referenced in (i) and (ii) collectively, the “Stockholder
Consent”, and the Selling Stockholders party thereto, the “Consenting Stockholders”) within one (1) Business Day of the date hereof.
(b) No later than seven (7) Business Days following the date hereof, the Company shall provide Purchaser with an
opportunity to review and comment on the information statement to be sent to the Selling Stockholders, other than those Selling Stockholders
who have provided the Stockholder Consent (such Company Stockholders who have not provided the Stockholder Consent, the “NonConsenting Stockholders”, and such information statement as amended or supplemented is referred to herein as the “Information Statement”).
The Company shall ensure that the information contained in the Information Statement to be sent to the Non-Consenting Stockholders with the
Letter of Transmittal complies with applicable Legal Requirements. If at any time prior to the Effective Time the Company determines that
applicable Legal Requirements require the Company to supplement or amend the Information Statement, the Company shall promptly so inform
Purchaser and provide such supplement or amendment to the Non-Consenting Stockholders. Notwithstanding anything herein to the contrary,
the Company shall not include in the Information Statement any information with respect to Purchaser or its Affiliates or associates, the form
and content of which information shall not have been approved in writing by Purchaser prior to such inclusion.
(c) The Company shall, no later than ten (10) Business Days following the date hereof, in accordance with the
DGCL and the organizational documents of the
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Company, deliver an electronic copy of the Information Statement to the Payment Agent for delivery by the Payment Agent to each of the
Non-Consenting Stockholders.
(d) The Information Statement shall include a statement to the effect that (A) the Company Board has unanimously
recommended that the Company’s stockholders vote in favor of the approval of this Agreement and the consummation of the Merger and
the transactions consummated hereby, has concluded that the terms and conditions of the Merger are fair to and in the best interests of the
Stockholders and has approved this Agreement and the consummation of the Merger and the transactions consummated hereby and (B) the
Stockholder Consent has been obtained. Neither the Company Board nor any committee thereof shall withhold, withdraw, amend or modify, or
propose or resolve to withhold, withdraw, amend or modify in a manner adverse to Purchaser, the unanimous recommendation of the Company
Board that the Stockholders vote in favor of the approval of this Agreement, the Merger and the transactions contemplated hereby.
(e) 280G Approval. The Company agrees to submit any and all accelerated vesting payments, benefits, options
and/or stock provided pursuant to agreements, contracts or arrangements that might otherwise result, separately or in the aggregate, in the
payment of any amount and/or the provision of any benefit that would not be deductible by reason of Section 280G of the Code to a stockholder
vote in accordance with Section 280G(b)(5)(B) of the Code upon receipt of a valid waiver of such payments or benefits by each of the
affected “disqualified individuals”, with such stockholder vote to be obtained in a manner which satisfies all applicable requirements of
Section 280G(b)(5)(B) of the Code and the regulations promulgated thereunder (the “280G Approval”). The Company shall use commercially
reasonable efforts to obtain the waivers described in the preceding sentence. The Company shall deliver to Purchaser, prior to seeking the 280G
Approval, drafts of any documents required to be provided or executed with respect to the 280G Approval, including any waivers, consents,
disclosures, and any related analysis (the “280G Approval Documents”), for Purchaser’s review, comment and approval (which shall not be
unreasonably withheld, conditioned or delayed), in order to ensure Purchaser is reasonably satisfied that the 280G Approval will be solicited
in accordance with Section 280G(b)(5)(B) of the Code and Treasury Regulations Section 1.280G-1. Not less than five (5) days prior to the
Closing, the Company shall provide Purchaser with properly completed and executed 280G Approval Documents. To the extent that the 280G
Approval is sought but not obtained with respect to any such payments or benefits, the Company shall not pay any such payments or benefits.
7.9 Approval by Stockholder of Merger Sub. Merger Sub will call a meeting of its stockholders to be held as promptly as
practicable after the date of this Agreement, or otherwise cause it stockholders to act via written consent in accordance with applicable law, for
the purposes of approving the Merger and adopting this Agreement.
8.

Conditions to the Merger.

8.1 Conditions to Obligation of Each Party to Effect the Merger. The respective obligations of Purchaser and Merger
Sub, on the one hand, and the Company and Selling Stockholders, on the other hand, to effect the Merger and otherwise to consummate the
transactions contemplated by this Agreement will be subject to the satisfaction at or prior to the
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Closing of each of the following conditions (it being understood that (i) any one or more of the following conditions may be waived by the
agreement of Purchaser and the Company and (ii) by proceeding with the Closing, Purchaser, Merger Sub and the Company will be deemed to
have waived any of such conditions that remain unsatisfied for purposes of this Section 8.1, but subject to Section 10.2(f)):
(a) No Injunctions or Restraints; Illegality. No temporary restraining order, preliminary or permanent injunction
or other order issued by any U.S. federal or state court of competent jurisdiction will have been issued and remain in effect, nor will there be
any U.S. federal or state statute, rule or regulation enacted or deemed applicable to the Merger, that makes the consummation of the Merger
illegal.
(b) HSR Antitrust Laws. To the extent required, the waiting period applicable to the consummation of the Merger
under HSR will have expired or been terminated.
8.2 Additional Conditions to the Obligations of Purchaser and Merger Sub. The obligations of Purchaser and Merger
Sub to effect the Merger and otherwise to consummate the transactions contemplated by this Agreement will be subject to the satisfaction at or
prior to the Closing of each of the following conditions (it being understood that (i) any one or more of the following conditions may be waived
by Purchaser and (ii) by proceeding with the Closing, Purchaser and Merger Sub will be deemed to have waived any of such conditions that
remain unsatisfied for purposes of this Section 8.2, but subject to Section 10.2(f)):
(a) Representations and Warranties. The representations and warranties: (i) contained in Section 3.1
(Organization, Standing and Power), Section 3.3 (Power and Authority), Section 3.4 (Authorization), Section 4.1 (Formation and Power), 4.2
(Execution, Delivery; Valid and Binding Agreement) and 4.5 (Company Capital Stock) will be true and correct in all respects, (ii) contained
in Section 3.8(a) (Capitalization) will be true and correct in all respects subject to de minimis exceptions, (iii) contained in this Agreement that
are qualified as to materiality or Company Material Adverse Effect will be true and correct in all respects, and (iv) all other representations
and warranties of the Company and the Selling Stockholders set forth in Section 3 and Section 4, respectively, of this Agreement that are not
so qualified will be true and correct in all material respects, in each case as of the date of this Agreement and as of the Closing Date with the
same effect as though made as of the Closing Date, except that the accuracy of representations and warranties that by their terms speak as of a
specified date will be determined as of such date.
(b) Performance of Covenants. The Company and the Selling Stockholders will have complied with and
performed in all material respects all covenants under this Agreement required to be complied with or performed by the Company or the Selling
Stockholders, respectively at or prior to the Closing.
(c) Certificate of Officer. Purchaser and Merger Sub will have received a certificate executed on behalf of the
Company by an officer of the Company representing and warranting that, with respect to the Company, the conditions set forth in Sections
8.2(a) and 8.2(b) have been satisfied.
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(d) Receipt of Closing Deliveries. Purchaser will have received each of the agreements, instruments and other
documents set forth in Section 2.2(b)(ii).
(e) No Pending Governmental Litigation. There will not be pending before any court of competent jurisdiction
any Proceeding commenced by a U.S. federal or state Governmental Authority that (i) that directly or indirectly challenges or seeks to restrain,
delay, make illegal or prohibit the consummation of the Merger or that would cause the Merger or other transactions contemplated by this
agreement to be rescinded following completion thereof, or (ii) relates to the Merger and seeks to obtain from Purchaser any damages or other
relief.
(f)

No Company Material Adverse Effect. Since the date of this Agreement, no Company Material Adverse

(g)

Stockholder Consent. The Company shall have delivered to Purchaser the Stockholder Consent.

Effect has occurred.

(h) Dissenting Shares. The Company shall not have received notice from Company Holders holding more than
three percent (3%) of the Company Capital Stock (determined on an as converted to Company Common Stock basis) that such holders have
exercised dissenters’ rights under Section 262 of the DGCL.
(i) Employment Covenant Agreements. The individuals listed on Schedule 1 shall not have repudiated or
challenged the enforceability of such individual’s Employment Covenant Agreements and at least ten (10) of the individuals listed on Schedule
8.2(i) shall have entered into an Employment Covenant Agreement with the Company effective from and after the Closing.
(j) Non-Competition Agreements. Each of the individuals listed on Schedule 2 shall not have repudiated or
challenged the enforceability of such individual’s Non-Competition Agreement with Purchaser.
(k) PCI DSS Audit. (i) The Company shall have delivered to Purchaser a duly completed PCI DSS SelfAssessment Questionnaire and Attestation of Compliance in the form attached hereto as Exhibit J (the “PCI DSS SAQ”), (ii) the Company
shall not have answered “no” to any of the questions in the Self-Assessment Questionnaire included in the PCI DSS SAQ, which, for the
avoidance of doubt, includes only requirements 9 and 12 of the PCI DSS SAQ, (iii) the Company shall have delivered a certificate executed on
behalf of the Company by an officer of the Company representing and warranting to Purchaser that the PCI DSS SAQ is true and correct as of
the Closing Date, and (iv) Purchaser shall have verified that the Company’s answers in the PCI DSS SAQ are true and correct.
(l)

Amended Charter. The Company shall have adopted the certificate of amendment attached hereto as Exhibit

K.
(m) Employment Agreement. The Company shall have terminated any existing employment agreements with the
individuals listed on Schedule 8.2(m).
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8.3 Additional Conditions to Obligation of the Company and the Selling Stockholders. The obligation of the Company
and the Selling Stockholders to effect the Merger and to otherwise consummate the transactions contemplated by this Agreement will be subject
to the satisfaction at or prior to the Closing of each of the following conditions (it being understood that (i) any one or more of the following
conditions may be waived by the Company and (ii) by proceeding with the Closing, the Company and the Selling Stockholders will be deemed
to have waived any of such conditions that remain unsatisfied for purposes of this Section 8.3, but subject to Section 10.2(f)):
(a) Representations and Warranties. The representations and warranties: (a) contained in Section 5.1
(Organization, Standing and Power) and 5.2 (Authority) and (b) contained in this Agreement that are qualified as to materiality will be true
and correct, and all other representations and warranties of Purchaser and Merger Sub set forth in Section 5 of this Agreement that are not so
qualified will be true and correct in all material respects, in each case as of the date of this Agreement and as of the Closing Date with the
same effect as though made as of the Closing Date, except that the accuracy of representations and warranties that by their terms speak as of a
specified date will be determined as of such date.
(b) Performance of Covenants. Purchaser and Merger Sub will have each complied with and performed in all
material respects all of their respective covenants under this Agreement required to be complied with or performed by either of them at or prior
to the Closing.
(c) Certificate of Officer. The Company will have received a certificate executed on behalf of Purchaser and
Merger Sub by an officer of Purchaser and Merger Sub representing and warranting that the conditions set forth in Sections 8.3(a) and 8.3(b)
have been satisfied.
(d) Receipt of Closing Deliveries. The Company will have received each of the agreements, instruments and other
documents set forth in Section 2.2(b)(i) and Purchaser will have satisfied its Closing payment obligations set forth in this Agreement.
(e) No Pending Governmental Litigation. There will not be pending before any court of competent jurisdiction
any Proceeding commenced by a U.S. federal or state Governmental Authority that (i) is likely to result in a judgment in favor of such
Governmental Authority and that challenges or seeks to restrain or prohibit the consummation of the Merger or (ii) relates to the Merger and
seeks to obtain from the Company any damages or other relief that, if awarded, would have a Company Material Adverse Effect.
(f) Retention Letters. Purchaser shall have delivered (and not revoked) a written communication of the terms of
the bonus/retention plan and entitlement to participate in such plan to the individuals identified on Schedule 1 and Schedule 8.2(i) who have
executed (and not repudiated) his or her Employment Covenant Agreement as of the Closing.
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9.

Termination.

9.1 Termination. This Agreement may be terminated at any time prior to the Closing (with respect to Sections 9.1(b)
through 9.1(i), by notice from the terminating party to the other party setting forth a brief description of the basis for termination):
(a)

by the mutual written consent of Purchaser and the Company;

(b) by either Purchaser or the Company if the Merger will not have been consummated by the End Date; provided,
however, that the right to terminate this Agreement under this Section 9.1(b) will not be available to any party whose failure to comply with or
perform in any material respect any covenant under this Agreement has been the cause of or resulted in the failure of the Merger to occur on or
before such date;
(c) by either Purchaser or the Company if a court of competent jurisdiction will have issued a final and
nonappealable order, injunction, judgment or other decree, or other Legal Requirement, having the effect of permanently restraining, enjoining
or otherwise prohibiting the Merger;
(d) by Purchaser upon written notice to the Company and the Stockholders’ Agent if (i) as of any date prior to
the Closing Date, (A) the condition set forth in Section 8.2(a) shall not be satisfied (it being understood that, for purposes of this Section
9.1(d), the applicable date(s) of determination prior to the Closing Date shall be substituted for the Closing Date in determining whether the
condition contained in Section 8.2(a) is satisfied), or (B) the condition set forth in Section 8.2(b) shall not be satisfied (it being understood that,
for purposes of this Section 9.1(d), the applicable date(s) prior to the Closing Date shall be substituted for the Closing Date in determining
whether the condition contained in Section 8.2(b) is satisfied) and (ii) in each case such condition shall remain unsatisfied for more than ten
(10) Business Days after delivery to the Company of notice of the failure of such condition (it being understood that, for purposes of this
Section 9.1(d), the applicable date(s) of determination prior to the Closing Date shall be substituted for the Closing Date in determining whether
the condition contained in Section 8.2(a) or Section 8.2(b), as applicable, is satisfied), provided that Purchaser has elected to terminate this
Agreement pursuant to this Section 9.1(d) within eight (8) Business Days following the expiration of such ten (10) Business Day period;
(e) by the Company upon written notice to Purchaser if (i) as of any date prior to the Closing Date, (A) the
condition set forth in Section 8.3(a) shall not be satisfied (it being understood that, for purposes of this Section 9.1(e), the applicable date(s)
of determination prior to the Closing Date shall be substituted for the Closing Date in determining whether the condition contained in Section
8.3(a) is satisfied), or (B) the condition set forth in Section 8.3(b) shall not be satisfied (it being understood that, for purposes of this Section
9.1(e), the applicable date(s) of determination prior to the Closing Date shall be substituted for the Closing Date in determining whether the
condition contained in Section 8.3(b) is satisfied), and (ii) in each case, such condition shall remain unsatisfied for more than ten (10) Business
Days after delivery to Purchaser of notice of the failure of such condition (it being understood that, for purposes of this Section 9.1(e), the
applicable date(s) of determination prior to the Closing Date shall be substituted for the Closing Date in determining whether the condition
contained in
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Section 8.3(a) or Section 8.3(b), as applicable, is satisfied), provided that the Company has elected to terminate this Agreement pursuant to this
Section 9.1(e) within eight (8) Business Days following the expiration of such ten (10) Business Day period;
(f)

by Purchaser, if, after the date hereof, a Company Material Adverse Effect occurs;

(g) by Purchaser, if the Stockholder Consent shall not have been delivered within one (1) Business Day after
execution of this Agreement, provided that Purchaser has elected to terminate this Agreement pursuant to this Section 9.1(g) within eight (8)
Business Days following the date of this Agreement;
(h)

by Purchaser upon written notice to the Company following delivery to the Company of the Purchaser HSR

Notice; or
(i) by Purchaser, if the Company shall have received notice from Company Holders holding more than three
percent (3%) of the Company Capital Stock (determined on an as converted to Company Common Stock basis) that such holders have exercised
dissenters’ rights under Section 262 of the DGCL.
9.2 Effect of Termination. In the event of termination of this Agreement as provided in Section 9.1, this Agreement will
be of no further force or effect, and there will be no liability on the part of Purchaser, the Company Holders, Merger Sub or their respective
officers, directors or stockholders; provided, however, (a) that the provisions of this Section 9.2, Article 11 and the Confidentiality Agreement
will remain in full force and effect and survive any termination of this Agreement, (b) if this Agreement is terminated pursuant to Section
9.1(d)(i)(B) or 9.1(e)(i)(B) on the basis of fraud or willful misconduct or intentional misrepresentation of any party hereto, any and all remedies
against such party available to the other party or parties either in law or equity (including specific performance) shall be preserved and survive
the termination of this Agreement, and the party engaging in fraud or willful misconduct or intentional misrepresentation shall reimburse the
other party or parties for their expenses. If all conditions to the obligations of a party or parties at the Closing have been satisfied (or waived
by the party or parties entitled to waive such conditions), and such party does not proceed with the Closing, all remedies available to the other
party or parties, either at law or in equity, arising from such failure to close, including the right to pursue specific performance or a claim for
damages on account of a breach of this Agreement, shall be preserved and shall survive any termination of this Agreement.
10.

Escrow and Indemnification

10.1 Escrow Fund. To the extent the Indemnified Persons are entitled to receive any indemnification pursuant to the terms
of this Section 10, such Indemnified Persons will be required to first exhaust the Indemnity Portion of the Escrow Fund prior to pursuing any
other remedies or sources of recovery, to the extent available under this Section 10.
10.2

Indemnification.
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(a) Expiration of Representations, Warranties and Covenants. All representations and warranties made by
the Company in this Agreement will expire on the earlier of (i) the eighteen (18) month anniversary of the Closing Date and (ii) ten (10)
Business Day following the delivery of audited financial statements of the Surviving Corporation for the 2012 fiscal year (the “General Survival
Period”); provided, however, that the representations and warranties contained in: (x) the Fundamental Representations will expire on the later
of the fifth (5th) anniversary of the Closing Date and the expiration of the applicable statute of limitations, (y) Section 3.22 (Employee Benefit
Plans) and 3.26 (Brokers’ and Finders’ Fees) of this Agreement will expire on the third (3rd) anniversary of the Closing Date (the “Special
Representation Termination Date”, and (z) Section 3.21 (Taxes) will expire on the fourth (4th) anniversary of the Closing Date, except with
respect to any claim asserted by Purchaser resulting from or in connection with any allegation of fraud made by a Governmental Authority,
in which case, and only with respect to such claim, Section 3.21 (Taxes) will expire on the sixth (6th) anniversary of the Closing Date (the
“Tax Representation Termination Date”, and the date of termination of any representation or warranty in this Agreement, a “Representation
Termination Date”); provided, further, that if at any time prior to the relevant Representation Termination Date, Purchaser delivers to the
Stockholders’ Agent a notice stating the existence of a breach of any of the representations and warranties made by the Company (and setting
forth in reasonable detail the basis for Purchaser’s determination that such a breach exists) and asserting a claim for recovery under this Section
10.2 based on such breach, then the claim asserted in such notice will survive such applicable Representation Termination Date until such time
as such claim is fully and finally resolved. All covenants and agreements of the parties contained in this Agreement will expire in accordance
with their terms.
(b) Indemnification. Subject to the other provisions of this Agreement, from and after the Effective Time,
Purchaser will indemnify the Company Holders in respect of, and hold them harmless against, any Damages suffered by the Company
Holders resulting from the breach by Purchaser or Merger Sub, without giving effect to any materiality or Purchaser Material Adverse
Effect qualification, of any representation or warranty, covenant or agreement contained in this Agreement. Subject to the other provisions
of this Agreement, from and after the Effective Time, the Company Holders will indemnify Purchaser and its Affiliates and their respective
stockholders, directors, officers, employees, agents, successors in interest and assigns (each of the foregoing being referred to individually as
an “Indemnified Person” and collectively as “Indemnified Persons”) in respect of, and hold them harmless against, any Damages suffered by
such Indemnified Person as a result of (i) any breach of any representation or warranty of the Company or the Selling Stockholders contained
in Section 3 or Section 4 of this Agreement, without giving effect to any materiality or Company Material Adverse Effect qualification, (ii) the
breach or failure to perform, without giving effect to any materiality or Company Material Adverse Effect qualification, of any covenant of the
Company or the Selling Stockholders in this Agreement, (iii) any Taxes (or the non-payment thereof) of, or attributable to, the Company for all
taxable periods or portions thereof ending on or before the Closing Date (as determined, to the extent applicable, pursuant to Section 7.5(d)(iii)
and taking into account Section 7.5(e) of this Agreement) to the extent such Taxes are not included or reflected on the Adjustment Calculation
Date Balance Sheet; provided, that no claim for Damages described in this Section 10.2(b)(iii) shall be subject to indemnification pursuant to
this Agreement if raised by Purchaser after the Tax Representation Termination Date, (iv) any Damages arising from the exercise of dissenters’
rights with respect to any shares of Company Capital Stock or any
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payments made by Purchaser or the Surviving Corporation after the Effective Time with respect to any Dissenting Shares to the extent such
payments exceed the portion of the Merger Consideration to which the holders of such Dissenting Shares would have been entitled to had such
Dissenting Shares not been Dissenting Shares, (v) any inaccuracy in any of the information included in the Consideration Spreadsheet or in
any distribution schedule approved pursuant to Section 2.17, without limitation, a claim by a Company Holder that such holder is entitled to a
payment greater than such Company Holder’s portion of the Merger Consideration either specified on the Consideration Spreadsheet or in any
such schedule, (vi) any Damages arising from a claim by any former securityholder of the Company in respect of such former securityholder’s
ownership of any of the Company’s securities that are not reflected as owned by such former securityholder on the Consideration Spreadsheet,
(vii) any Damages arising from any violation by the Company of the Fair Labor Standards Act or violation by the Company of any state
or local wage and hour laws or regulations at any time up to the Effective Time, (viii) any Damages arising from the Company’s breach of
Section 3.13(j) or Section 3.29(b), in each case disregarding, for purposes of this clause (viii), any Knowledge and materiality qualifiers and
any disclosures on the Company Disclosure Schedule in Sections 3.13(j) and 3.29(b) and (ix) any income or employment Taxes required to be
withheld by the Company or the Surviving Corporation in connection with payments made pursuant to Section 2.6(f) to the extent such Taxes
exceed the withholding amounts reflected on the Consideration Spreadsheet pursuant to Section 2.15(k). The indemnification provided by the
Company Holders pursuant to this Section 10 shall be (i) with respect to any Damages paid from the Indemnity Portion of the Escrow Fund,
joint and several, and (ii) with respect to any Damages that are not paid from the Indemnity Portion of the Escrow Fund, several, and not joint,
to the extent of each Company Holder’s Company Holder Percentage Interest of the amount of such Damages. Notwithstanding any provision
of this Agreement to the contrary, and except with respect to any such Damages that are paid from the Escrow Fund, any indemnification for
Damages that arise from the breach by a particular Selling Stockholder of such Selling Stockholder’s representations or warranties in Section 4
of this Agreement or such Selling Stockholder’s covenants under this Agreement shall be provided solely by such Selling Stockholder and shall
not be provided from any other Company Holder.
(c)

Limitations of Liability.

(i) Sole and Exclusive Remedy. Subject to Section 10.2(c)(v), following the Closing, the sole and
exclusive remedies of the parties for Damages arising from the matters that give rise to indemnification under Section 10.2(b), shall be as
provided for in this Section 10. The parties acknowledge that (i) except as expressly provided in Section 3, the Company has not made and is not
making, and Purchaser is not relying upon, any representations or warranties whatsoever regarding the Company or the subject matter of this
Agreement, express or implied, (ii) except as expressly provided in Section 4 and in the Letters of Transmittal, the Selling Stockholders have not
made and are not making, and Purchaser is not relying upon, any representations or warranties whatsoever regarding the Company, the Selling
Stockholders or the subject matter of this Agreement, express or implied and (iii) except as expressly provided in Section 5, Purchaser has not
made and is not making, and the Company Holders are not relying upon, any representations or warranties whatsoever regarding Purchaser or
the subject matter of this Agreement, express or implied.
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(ii) Deductible. The party responsible for indemnifying the Indemnified Persons will not be liable to
such Indemnified Persons until the aggregate amount of all Damages for which the Indemnified Persons would be entitled to indemnification
hereunder exceeds $835,000 (the “Deductible”), in which case, the Indemnified Persons will be entitled to be indemnified only against the
portion of such Damages in excess of the Deductible; provided, however, that the Deductible shall not apply to any claim based on intentional
misrepresentation, willful misconduct, fraud or the breach of any covenant contained in this Agreement, subsections (iii), (iv), (v), (vi), (vii),
(viii) or (ix) of Section 10.2(b), or the breach of the Fundamental Representations or the Special Representations.
(iii) Cap. In no event shall the aggregate liability of the Company Holders for Damages related to or
arising out of (a) Section 10.2(b)(i) exceed $20,875,000 (inclusive of any such Damages that are satisfied from the Indemnity Portion of the
Escrow Fund), (b) breaches of the Special Representations or Section 10.2(b)(iii), (vii) or (viii) exceed $60,000,000 (inclusive of any such
Damages that are satisfied from the Indemnity Portion of the Escrow Fund) or (c) any other matter exceed the total Merger Consideration. For
the avoidance of doubt, in no event shall the aggregate liability of any particular Company Holder under this Section 10 exceed the total Merger
Consideration paid to such Company Holder under this Agreement (including any amounts withheld and deposited into the Escrow Fund on
such Company Holder’s behalf).
(iv) Adjustments to Merger Consideration. No Indemnified Person will be entitled to recover any
Damages under this Section 10 that arise out of or relate to any facts or circumstances that have resulted or may result, directly or indirectly, in
a reduction in the Merger Consideration finally determined pursuant to Section 2.13.
(v) Fraud. Nothing in this Agreement will limit any remedy Purchaser may have against any Person for
fraud, willful misconduct or intentional misrepresentation.
(d) Control of Defense; Conditions. In the event Purchaser or another Indemnified Person becomes aware of a
claim by any person who is not party to this agreement, including without limitation, employees or former employees of the Company (any such
claim, a “Third Party Claim”) which Purchaser believes may result in a claim for indemnification pursuant to this Section by or on behalf of
an Indemnified Person, Purchaser will promptly notify the Stockholders’ Agent of such Third Party Claim. Notwithstanding the foregoing, no
delay in providing such notice within the Escrow Period will affect an Indemnified Person’s rights under this Agreement, unless (and then only
to the extent that) the Stockholders’ Agent or the Company Holders are actually and materially prejudiced thereby. Such notice shall include
a copy of such claim, process and legal pleadings received by Purchaser and, if reasonably ascertainable by Purchaser, a preliminary estimate
of the amount of Damages that may be indemnifiable in connection therewith. The obligations of the Company Holders and the Stockholders’
Agent solely on behalf of the Company Holders under this Section with respect to Damages arising from any Third Party Claim will be governed
by the following additional terms and conditions:
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(i) The Stockholders’ Agent, at its option and the Company Holders’ expense, will be entitled to assume
control of the defense of any Third Party Claim at any time within ten (10) days of receiving notice of the Third Party Claim from Purchaser and
may appoint as lead counsel of such defense any legal counsel selected by the Stockholders’ Agent and reasonably approved by Purchaser. In
the event that the Stockholders’ Agent assumes control of the defense of any Third Party Claim, the Stockholders’ Agent will diligently defend
such Third Party Claim and keep Purchaser and the Indemnified Person (if such Indemnified Person is not Purchaser) informed of all material
events and developments, including promptly providing copies of any correspondence and court filings, with respect to such Third Party Claim
and, unless and until such time as, it is ultimately determined by mutual agreement of the Stockholders’ Agent and the Indemnified Person or
in accordance with a final determination by a court of competent jurisdiction under the provisions of Section 11.17 that the Indemnified Person
is not entitled to be indemnified under this Agreement with respect to the Third Party Claim, the Stockholders’ Agent will be deemed to have
agreed that the Company Holders shall indemnify the Indemnified Person for all Damages resulting from such Third Party Claim by virtue of
the Stockholders’ Agent assuming the defense of such matter. Prior to the period in which the Stockholders’ Agent assumes the defense of such
matter, the Indemnified Person may take such reasonable actions to preserve any and all rights with respect to such matter, without such actions
being construed as waiver of the Indemnified Person’s rights to defense and indemnification pursuant to this Agreement. The Stockholders’
Agent and the Indemnified Person shall cooperate in the defense of such Third Party Claims. The expenses of the Stockholders’ Agent will be
reimbursed from the Stockholders’ Agent Expense Portion to the extent then available.
(ii) Notwithstanding Section 10.2(d)(i), the Indemnified Person will be entitled to participate in the
defense of such claim and to employ counsel of its choice for such purpose; provided, that such employment will be at the Indemnified Person’s
own expense unless (i) the Stockholders’ Agent has failed to assume (or elects not to assume) the defense and employ counsel in accordance
with Section 10.2(d)(i), (ii) Purchaser shall have reasonably concluded based on advice of counsel that a conflict or potential conflict exists
between the Company Holders and the Indemnified Person or there may be defenses available to the Indemnified Person that are contrary to,
or inconsistent with those available to the Company Holders or (iii) (x) the Indemnified Person reasonably determines in good faith that the
Stockholders’ Agent is not diligently conducting the defense of the action or (y) there is a reasonable probability that such Third Party Claim
seeks non-monetary relief or would result in the imposition of a consent order, injunction or decree that would materially restrict the future
activity or conduct of Purchaser (including the Company) or would have a material adverse impact on, or materially disrupt or impair the
ongoing business or reputation of Purchaser (including the Company), in which cases the Indemnified Person will have the right, by notice
to the Stockholders’ Agent, to assume defense of such Third Party Claim and, unless, and until such time as, it is ultimately determined by
mutual agreement of the Stockholders’ Agent and the Indemnified Person or in accordance with a final determination by a court of competent
jurisdiction under the provisions in Section 11.7 that the Indemnified Person is not entitled to be indemnified under this Agreement with respect
to the Third Party Claim, all Damages resulting from such Third Party Claim, including the reasonable fees and expenses of the Indemnified
Person’s counsel incurred in connection with such Third Party Claim, shall be borne by the Company Holders.
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(iii) The Stockholders’ Agent shall not settle or seek to settle any Third Party Claim against an
Indemnified Person, except (i) to the extent that the Indemnified Person gives prior written approval or (ii) if the settlement provides for
no relief other than monetary damages for which the Indemnified Person will be fully indemnified under this Section 10.2 and provides an
unconditional release of the Indemnified Person. The Indemnified Person shall not settle a Third Party Claim without the prior written consent
of the Stockholders’ Agent, which consent shall not be unreasonably withheld or delayed.
(e) Subrogation. If Purchaser, the Surviving Corporation or any affiliate of Purchaser or the Surviving
Corporation receives or becomes entitled to receive an indemnification payment, the Stockholders’ Agent (on behalf of the Company Holders)
will be entitled to exercise and will be subrogated to any rights and remedies (including rights of indemnity, rights of contribution and rights
of recovery) that Purchaser, the Surviving Corporation or such affiliate may have against any other Person with respect to any Damages,
circumstance or matter to which such indemnification payment is directly or indirectly related. Purchaser and the Surviving Corporation will
take such commercially reasonable actions as the Stockholders’ Agent may reasonably request, at the expense of the Company Holders, for
the purpose of enabling the Stockholders’ Agent (on behalf of the Company Holders) to perfect or exercise all rights of subrogation under this
Agreement.
(f) Claims Unaffected by Investigation. The right of Purchaser or any other Indemnified Person to
indemnification or to assert or recover on any claim shall not be affected by any investigation conducted with respect to, or any knowledge
acquired (or capable of being acquired) at any time, whether before or after the execution and delivery of this Agreement or the Closing Date,
with respect to the accuracy of or compliance with any of the representations, warranties, covenants, or agreements set forth in this Agreement.
The waiver of any condition based on the accuracy of any representation or warranty, or on the performance of or compliance with any covenant
or agreement, shall not affect the right to indemnification or other remedy based on such representations, warranties, covenants or agreements
to the extent permitted by this Agreement.
10.3

Stockholders’ Agent.

(a) By virtue of the approval of this Agreement by the Company’s stockholders, by executing and delivering a
Letter of Transmittal, an Option Termination Agreement, or a Warrant Termination Agreement and without further action of any the Company
stockholder, each Company Holder will be deemed to have irrevocably constituted and appointed Shareholder Representative Services LLC,
a Colorado limited liability company (and by execution of this Agreement it hereby accepts such appointment) as agent and attorney-in-fact
(“Stockholders’ Agent”) for and on behalf of the Company Holders, with full power of substitution, to act in the name, place and stead of each
Company Holder with respect to this Agreement and the Escrow Agreement and the taking by the Stockholders’ Agent of any and all actions
and the making of any decisions required or permitted to be taken by the Stockholders’ Agent under this Agreement or the Escrow Agreement,
including the exercise of the power to: (i) give and receive notices and communications under this Section 10 or the Escrow Agreement; (ii)
authorize delivery to Purchaser of cash from the Indemnity Portion of the Escrow Fund in satisfaction of claims for indemnification made by
Purchaser under this Section 10 or from the
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Adjustment Portion or the Indemnity Portion of the Escrow Fund in satisfaction of any amounts owed to Purchaser under Section 2.13; (iii)
object to claims for indemnification made by Purchaser under this Section 10; (iv) agree to, negotiate, enter into settlements and compromises
of, and comply with orders of courts with respect to claims for indemnification made by Purchaser under this Section 10; (v) agree to, negotiate,
enter into settlements and compromises of, and comply with orders or otherwise handle any other matters described in Section 2.13; and (vi)
take all actions necessary or appropriate in the good faith judgment of the Stockholders’ Agent for the accomplishment of the foregoing.
Notwithstanding anything herein to the contrary, except to the extent that indemnification for such claims would be paid from the Indemnity
Portion of the Escrow Fund, the foregoing powers of the Stockholders’ Agent shall not apply with respect to claims for indemnification against
the Selling Stockholders for breaches by such Selling Stockholders of the Selling Stockholders’ representations or warranties in Section 4 of
this Agreement or the Selling Stockholders’ covenants under this Agreement. The power of attorney granted in this Section 10.3 is coupled with
an interest and is irrevocable, may be delegated by the Stockholders’ Agent and will survive the death or incapacity of any Company Holder.
If the Stockholders’ Agent shall resign or be removed by the Company Holders, the Company Holders shall, within ten (10) days after such
resignation or removal, appoint a successor to the Stockholders’ Agent. The identity of the Stockholders’ Agent and the terms of the agency may
be changed, and a successor Stockholders’ Agent may be appointed, from time to time (including in the event of the death, disability or other
incapacity of the Stockholders’ Agent) by Company Holders whose aggregate Company Holder Percentage Interests exceed 50%, and any such
successor will succeed the Stockholders’ Agent as Stockholders’ Agent under this Agreement. No bond will be required of the Stockholders’
Agent. The Stockholders’ Agent shall be permitted to communicate with the Company Holders, including in electronic form.
(b) The Stockholders’ Agent will not be liable for any liability, loss, damage, penalty, fine, cost or expense
incurred without gross negligence by the Stockholders’ Agent while acting in good faith and arising out of or in connection with the acceptance
or administration of its duties under this Agreement (it being understood that any act done or omitted pursuant to the advice of counsel will
be conclusive evidence of such good faith). Each Company Holder will severally, and not jointly, indemnify and hold the Stockholders’ Agent
harmless against such Company Holder’s Company Holder Percentage Interest of any liability, loss, damage, penalty, fine, cost or expense
(including the fees or costs of legal counsel or financial, tax or accounting advisors and any fees or costs related thereto and any expenses
related to the Independent Accounting Firm) (collectively, “Agent Losses”) incurred by the Stockholders’ Agent arising out of or in connection
with the acceptance or administration of its duties under this Agreement and the Escrow Agreement, in each case as such Agent Loss is
incurred or suffered; provided that in the event it is finally adjudicated that an Agent Loss or any portion thereof was primarily caused by the
gross negligence or bad faith of the Stockholders’ Agent, the Stockholders’ Agent will reimburse the Company Holders the amount of such
indemnified Agent Loss attributable to such gross negligence or bad faith. The Stockholders’ Agent will be entitled to recover any Agent Losses
from (i) the Stockholders’ Agent Expense Portion of the Escrow Fund without the requirement of any consent or approval by Purchaser and (ii)
the amounts in the Indemnity Portion of the Escrow Fund otherwise distributable to the Company Holders pursuant to the terms hereof and the
Escrow Agreement at the time of distribution in accordance with written instructions delivered by the Stockholders’ Agent to the
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Escrow Agent; provided that while this section allows the Stockholders’ Agent to be paid from the Stockholders’ Agent Expense Portion and
the Indemnity Portion of the Escrow Fund, this does not relieve the Company Holders from their several, and not joint, obligation to promptly
pay their respective Company Holder Percentage Interest of such Agent Losses as such Agent Losses are suffered or incurred, nor does it
prevent the Stockholders’ Agent from seeking any remedies available to it at law or otherwise.
(c) The Stockholders’ Agent will be entitled to no compensation for his service in such capacity, other than
pursuant to the terms of the Stockholder Representative Agreement entered into between Shareholder Representative Services LLC and certain
of the Company Holders on or about the date hereof.
(d) Purchaser and the Surviving Corporation shall be entitled to rely, and shall be fully protected in relying, upon
any statements furnished to it by, and the actions of, or the failure to act by, the Stockholders’ Agent. Neither Purchaser nor the Surviving
Corporation shall be liable to any Company Holder for Damages sustained by such Company Holder, arising out of or related to the performance
of, or failure to perform by, the Stockholders’ Agent, nor shall the actions of, or the failure to act by, the Stockholders’ Agent be used as a
defense against any claim for Damages made by an Indemnified Party pursuant to this Agreement or the Escrow Agreement.
10.4 Tax Matters. The parties agree that any amounts released to Purchaser from the Escrow Fund pursuant to this Section
10 will be treated as a reduction in the aggregate consideration paid in connection with the Merger for federal income tax purposes. All interest
and other income earned on the Escrow Fund (net of any losses) will be retained by the Escrow Agent and added to and become part of the
Escrow Fund. Except as otherwise provided by applicable law, the parties to this Agreement agree that all income, gain, loss and deductions
derived from the investment of the Escrow Fund will be taken into account for income tax purposes by Purchaser. Purchaser shall be entitled to
receive for each taxable year a distribution from the Escrow Fund in an amount equal to the product of forty percent (40%) multiplied by the net
taxable income from interest and earnings (net of expenses and losses) reported as having been earned by Purchaser for the applicable taxable
year. The parties to this Agreement further agree that a portion of any payment to the Company Holders from the Escrow Fund pursuant to this
Agreement will be reported as a payment of interest to the Company Holders, and that Purchaser will claim a corresponding interest deduction,
in each case, to the extent provided in accordance with the rules set forth in Sections 1.483-4 and 1.1275-4(c)(4) of the United States Treasury
Regulations, as applicable.
11.

General Provisions.

11.1 Notices. All notices and other communications under this Agreement will be in writing and will be deemed duly
delivered (i) upon receipt if delivered personally, (ii) one (1) Business Day after being sent by commercial overnight courier service, or (iii)
upon transmission if sent via e-mail or facsimile with confirmation of receipt to the parties at the following addresses (or at such other address
for a party as will be specified upon like notice):
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(a)

if to Purchaser or Merger Sub, to:
Best Buy Co., Inc.
7601 Penn Avenue South
Richfield, MN 55423
Attn: Vice President – Corporate Development
Facsimile No.: (952) 330-9150
With a copy to:
Best Buy Co., Inc.
7601 Penn Avenue South
Richfield, MN 55423
Attn.: Legal Department – M&A
Fax No.: (612) 292-2323
with a copy to:
Dorsey & Whitney LLP
Suite 1500
50 South Sixth Street
Minneapolis, MN 55402
Attention: Matthew J. Knopf, John Marsalek
Telecopy: (612) 340-7800
E-mail: knopf.matthew@dorsey.com, marsalek.john@dorsey.com

(b)

if to the Company, to:
mindSHIFT Technologies, Inc.
309 Waverley Oaks Road #301
Waltham, MA 02452
Attention: Chief Executive Officer
Telecopy: (617) 243-2799
with a copy to:
Cooley LLP
11951 Freedom Drive
One Freedom Square, Reston Town Center
Reston, VA 20190-5656
Attention: Mike Lincoln
Telecopy: (703) 456-8100
E-mail: mlincoln@cooley.com

(c)

if to the Stockholders’ Agent, to:
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Shareholder Representative Services LLC
601 Montgomery Street, Suite 2020
San Francisco, CA 94111
Attention: Managing Director
Telecopy: (415) 962-4147
Telephone: (415) 367-9400
Email: deals@shareholderrep.com
in all cases, with a copy (which shall not constitute notice) to:
Cooley LLP
11951 Freedom Drive
One Freedom Square, Reston Town Center
Reston, VA 20190-5656
Attention: Mike Lincoln
Telecopy: (703) 456-8100
E-mail: mlincoln@cooley.com
11.2 Company Disclosure Schedule. The Company Disclosure Schedule has been arranged, for purposes of convenience
only, as separate sections corresponding to the Sections of Section 3 and Section 4 of this Agreement. Any information set forth in any section
of the Company Disclosure Schedule will be deemed to be disclosed and incorporated by reference into any other section of the Company
Disclosure Schedule to the extent that the applicability of the information to such other section is reasonably apparent on its face, as though
fully set forth in such other section (whether or not specific cross-references are made), and will be deemed to qualify and the representations
and warranties of the Company in such other section. No reference to or disclosure of any item or other matter in the Company Disclosure
Schedule will be construed as an admission or indication that such item or other matter is material (nor will it establish a standard of materiality
for any purpose whatsoever) or that such item or other matter is required to be referred to or disclosed in the Company Disclosure Schedule. The
information set forth in the Company Disclosure Schedule is disclosed solely for the purposes of this Agreement, and no information set forth
therein will be deemed to be an admission by any party to this Agreement to any third party of any matter whatsoever, including of any violation
of Legal Requirements or breach of any agreement. The Company Disclosure Schedule and the information and disclosures contained therein
are intended only to qualify and limit the representations, warranties and covenants of the Company contained in this Agreement. Nothing in
the Company Disclosure Schedule is intended to broaden the scope of any representation or warranty contained in this Agreement or create
any covenant. Matters reflected in the Company Disclosure Schedule are not necessarily limited to matters required by the Agreement to be
reflected in the Company Disclosure Schedule. Such additional matters are set forth for informational purposes and do not necessarily include
other matters of a similar nature.
11.3 Counterparts. This Agreement may be executed in one or more counterparts, all of which will be considered one and
the same agreement, and will become effective when one or more counterparts have been signed by each of the parties and delivered to the
other parties, it being understood that all parties need not sign the same counterpart. Any
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signature page delivered by facsimile or electronic (e.g., PDF) transmission will be binding to the same extent as an original signature page.
11.4 Entire Agreement; Nonassignability; Parties in Interest. This Agreement and the documents and instruments
delivered pursuant to this Agreement, including the exhibits to this Agreement, the Company Disclosure Schedule and the other schedules
to this Agreement: (a) together constitute the entire agreement among the parties with respect to the subject matter of this Agreement and
supersede all prior agreements and understandings, both written and oral, among the parties with respect to the subject matter of this Agreement,
except for the Confidentiality Agreement, both of which will continue in full force and effect in accordance with their terms and will survive
any termination of this Agreement; (b) are not intended to confer upon any other Person any rights or remedies under this Agreement, except
as provided in the final sentence of this Section 11.4 or as set forth in Section 7.6 and the first sentence of Section 10.2(b); and (c) will not be
assigned by Purchaser or Merger Sub, on the one hand, or by the Company, on the other hand (by operation of law or otherwise), without the
written consent of each of the parties to this Agreement; provided, however, that either Purchaser or Merger Sub shall have the right, without
the consent of any other party hereto, to assign all or any portion of its rights, duties and obligations under this Agreement (a) to any Affiliate
of Purchaser or (b) in connection with the sale of all or substantially all of the capital stock or assets of Purchaser or Merger Sub; provided
further that in the case of such assignment, Purchaser and Merger Sub will remain liable for all of their obligations hereunder and any failure
of assignee or assignees to discharge the same. Notwithstanding anything to the contrary contained in this Agreement (but without limiting
any of the rights of the Stockholders’ Agent under this Agreement), if the Merger is consummated, the Company Holders will be third party
beneficiaries of the provisions set forth in Section 2.
11.5 Severability. In the event that any provision of this Agreement, or the application thereof becomes, or is declared by
a court of competent jurisdiction to be illegal, void or unenforceable, the remainder of this Agreement, and the application of such provision
to other Persons or circumstances other than those as to which it is determined to be illegal, void or unenforceable, will not be impaired or
otherwise affected and will continue in full force and effect and be enforceable to the fullest extent permitted by law.
11.6 Remedies Cumulative. Except as otherwise provided in Section 10.2(c) or elsewhere in this Agreement, any and all
remedies in this Agreement expressly conferred upon a party will be deemed cumulative with, and not exclusive of, any other remedy conferred
hereby, or by law or equity upon such party, and the exercise by a party of any one remedy will not preclude the exercise of any other remedy.
11.7 Governing Law; Jurisdiction; Venue. This Agreement will be governed by, and construed in accordance with, the
laws of the State of Delaware, regardless of the laws that might otherwise govern under applicable principles of conflicts of laws thereof. In
any action between any of the parties arising out of or relating to this Agreement or any of the transactions contemplated by this Agreement:
(a) each of the parties irrevocably and unconditionally consents and submits to the exclusive jurisdiction and venue of the Court of Chancery
of the State of Delaware and the federal courts of the United States located in Delaware and agrees that process may be served upon it in any
manner authorized by the laws of
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Delaware for such Persons and waives and covenants not to assert or plead any objection which it might otherwise have to such jurisdiction and
such process; (b) if any such action is commenced in a state court other than the Court of Chancery of the State of Delaware, then, subject to
applicable Legal Requirements, no party will object to the removal of such action to any federal court located in Delaware; and (c) each of the
parties irrevocably waives the right to trial by jury in connection with any matter based upon or arising out of this Agreement or the transactions
contemplated hereby.
11.8 Conflict of Interest. If the Company Holders or the Stockholders’ Agent acting on behalf of the Company Holders,
so desire and without the need for any consent or waiver by the Company or Purchaser, Cooley will be permitted subject to the terms of this
Agreement or any applicable Transaction Agreement, to represent the Company Holders after the Closing in connection with any matter related
to the transactions contemplated by this Agreement, any other Transaction Agreement or any disagreement or dispute relating thereto. Without
limiting the generality of the foregoing, after the Closing, Cooley will be permitted to represent the Company Holders, any of their agents and
affiliates, or any one or more of them, in connection with any negotiation, transaction or dispute (including any Proceeding, investigation, audit
or review) with Purchaser, the Company or any of their agents or affiliates under or relating to this Agreement, any transaction contemplated by
this Agreement, and any matter related to this Agreement or the other Transaction Agreements, including with respect to any indemnification
claims. Upon and after the Closing, the Company will cease to have any attorney-client relationship with Cooley, unless and to the extent
Cooley is specifically engaged in writing by the Company to represent the Company after the Closing and either such engagement involves no
conflict of interest with respect to the Company Holders or the Stockholders’ Agent consents in writing at the time to such engagement. Any
such representation of the Company by Cooley after the Closing will not affect the foregoing provisions of this Agreement.
11.9 Attorney-Client Privilege. At and after the Effective Time, the attorney-client privilege of the Company related to
materials relating to communications between the Company Board, employees of the Company and/or the Company Holders with regard to this
Agreement or any other Transaction Agreements and the transactions contemplated by this Agreement and the other Transaction Agreements
(the “Company Holder Materials”) will be deemed to be the right of the Company Holders, and not that of the Surviving Corporation, and
may be waived only by the Stockholders’ Agent. Absent the consent of the Stockholders’ Agent (such consent not to be unreasonably withheld,
delayed or conditioned), neither Purchaser nor the Surviving Corporation will have a right to access attorney-client privileged material of the
Company constituting the Company Holder Materials following the Closing. Purchaser hereby waives any conflicts contemplated under Section
11.8 that may result in connection with Cooley’s representation of the Stockholders’ Agent or the Company Holders with regard to any matter
concerning this Agreement or any other Transaction Agreements and the transactions contemplated hereby and thereby.
11.10 Time is of the Essence; Enforcement. Time is of the essence of this Agreement. Each of the parties to this
Agreement agrees that irreparable damage would occur and that the parties would not have any adequate remedy at law in the event that any of
the provisions of this Agreement were not performed in accordance with their specific terms or were
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otherwise breached. It is accordingly agreed that the parties will be entitled to an injunction or injunctions to prevent breaches of this Agreement
and to enforce specifically the terms and provisions of this Agreement, this being in addition to any other remedy to which they are entitled at
law or in equity.
11.11 Amendment; Waiver. This Agreement may be amended with the approval of the Stockholders’ Agent and the
respective boards of directors of the Company and Purchaser at any time (whether before or after the adoption of this Agreement by the
Company’s stockholders); provided, however, that after any such adoption of this Agreement by the Company’s stockholders, no amendment
will be made which by Law requires further approval of the stockholders of the Company without the further approval of such stockholders.
Any waiver of any of the terms or conditions of this Agreement must be in writing and must be duly executed by or on behalf of the party
to be charged with such waiver. Except as expressly set forth in this Agreement, the failure of a party to exercise any of its rights under this
Agreement or to insist upon strict adherence to any term or condition of this Agreement on any one occasion will not be construed as a waiver
or deprive that party of the right thereafter to insist upon strict adherence to the terms and conditions of this Agreement at a later date. Further,
no waiver of any of the terms and conditions of this Agreement will be deemed to or will constitute a waiver of any other term of condition of
this Agreement (whether or not similar).
11.12

Construction.

(a) For purposes of this Agreement, whenever the context requires: the singular number will include the plural,
and vice versa; the masculine gender will include the feminine and neuter genders; the feminine gender will include the masculine and neuter
genders; and the neuter gender will include masculine and feminine genders.
(b) The parties to this Agreement agree that any rule of construction to the effect that ambiguities are to be resolved
against the drafting party will not be applied in the construction or interpretation of this Agreement.
(c) As used in this Agreement, the words “include” and “including,” and variations thereof, will not be deemed to
be terms of limitation, but rather will be deemed to be followed by the words “without limitation.”
(d) Except as otherwise indicated, all references in this Agreement to “Sections,” “Exhibits” and “Schedules” are
intended to refer to Sections of this Agreement and Exhibits or Schedules to this Agreement.
(e) The bold-faced headings contained in this Agreement are for convenience of reference only, will not be deemed
to be a part of this Agreement and will not be referred to in connection with the construction or interpretation of this Agreement.
(f) The term “willful misconduct” shall mean an action or omission that constitutes a breach of a covenant and that
was taken or omitted to be taken for the purpose of breaching such covenant and was not merely a volitional action or omission and the term
“intentional misrepresentation” shall mean that an action or omission that constitutes a breach of a representation or warranty and that was taken
or omitted to be taken for the purpose of
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misleading the party to whom such representation or warranty was made and was not merely a volitional action or omission.
[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK]
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In Witness Whereof, the Company, Purchaser, Merger Sub and the Stockholders’ Agent have caused this Merger Agreement to be
executed and delivered by each of them or their respective officers thereunto duly authorized, all as of the date first written above.
Best Buy Co., Inc.
By:

/s/ GEORGE SHERMAN
George Sherman
Senior Vice President, Services

Mars Acquisition Corporation
By:

/s/ GEORGE SHERMAN
George Sherman
Senior Vice President, Services

mindSHIFT Technologies, Inc.:
By:

/s/ PAUL CHISHOLM
Paul Chisholm
Chief Executive Officer

Shareholder Representative Services LLC, solely in its capacity as Stockholders’ Agent
By:

/s/ MARK B. VOGEL
Name: Mark B. Vogel
Title: Managing Director
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Best Buy accelerates connections strategy
•
•
•
•

Best Buy to purchase CPW's interest in Best Buy Mobile profit share agreement in the U.S. and Canada
Refocuses Best Buy Europe on 2,500 profitable small box stores; to close its 11 U.K. pilot big box stores
Actions are expected to be accretive to fiscal 2013 diluted EPS by $0.35 to $0.40
Launches new “Global Connect” to provide connections expertise in select international markets

MINNEAPOLIS, November 7, 2011 -- Best Buy Co., Inc. (NYSE: BBY), a leading multi-channel global retailer and developer of
technology products and services, today announced a series of actions to accelerate its business model to capitalize on the exciting
“Connected World” growth arc - the sale of connections on an ever-increasing number of devices.
To this end, the company is reshaping how it manages connections in the United States and Canada, refocusing its European
operations on a broader range of connections, and creating a new global relationship with Carphone Warehouse Group plc (CPW) to
provide connections expertise in new geographies:
•
Best Buy will purchase CPW's contractual interest in the U.S. and Canadian Best Buy Mobile profit based management fee
under the parties' 2007 Best Buy Mobile agreement (“profit share agreement”), resulting in full ownership of all U.S. and
Canadian profits as connection opportunities expand across additional categories.
•
Best Buy Europe will focus on the installed base of approximately 2,500 small box stores, transforming many to the next
generation “Wireless World” format, and plans to close the 11 big box pilot stores in the United Kingdom.
•
A new venture, called “Global Connect”, will be created by Best Buy and CPW to provide the intellectual capital and
connections expertise that has created the market-leading customer experience in North America and Europe to other markets
worldwide.
“Each of these actions represents an exciting growth opportunity for Best Buy and near and long-term value for our shareholders. We
are aggressively ramping up our growing connections capability to support consumers' increasingly connected lives across the entire
range of devices entering the marketplace,” said Brian J. Dunn, CEO of Best Buy. “Over the past four years we have built unsurpassed
expertise and depth of offerings in mobile. No other retailer has our carrier and vendor relationships across all product categories, our
well-established multi-channel presence and the Geek Squad ensuring that you walk out with your technology working.
“With these capabilities firmly established, and consumers living increasingly mobile, connected lives, there is a significant
opportunity to grow connection sales and capture the strong profit they offer,” Mr. Dunn continued.
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Purchases CPW's Interest in Best Buy Mobile Profit Share Agreement
Best Buy announced today that it will purchase CPW's contractual interest in the Best Buy Mobile profit share agreement for
approximately $1.3 billion. This purchase is expected to be financed with Best Buy's existing Domestic and International cash. This
transaction, which is expected to be accretive to earnings in fiscal 2013, enables Best Buy to capture the full profit potential and
growth in all connectivity offerings and related products and accessories sold in Best Buy stores and online in the U.S. and Canada.
Best Buy believes that there is a significant untapped opportunity as connections migrate from phones to other connectable devices
such as tablets, laptops, TVs and eReaders. This transaction will enable Best Buy Mobile to accelerate the deployment of operational
and connectivity expertise to these devices and for Best Buy to fully capture the profit potential of these opportunities.
The Best Buy Mobile profit share agreement is a profit-based management fee agreement under which Best Buy makes payments to
Best Buy Europe, which is 50 percent owned by CPW. This transaction will result in the transfer to Best Buy of CPW's interest in the
Best Buy Mobile profit share agreement. The purchase price will be expensed as a one-time charge after CPW shareholder approval,
which is expected to occur in Best Buy's fourth quarter. Absent the transaction, CPW's pre-tax interest in fees payable under the profit
share agreement in fiscal 2013 was anticipated to be $120 to $140 million. Best Buy's purchase of that interest is therefore expected to
be accretive to Best Buy's fiscal 2013 diluted EPS by $0.24 to $0.27, with the accretion impact to fiscal 2012 diluted EPS of
approximately $0.05 in the fourth quarter, excluding the one-time charge.
In conjunction with the transaction, Best Buy and CPW have entered into a consultancy agreement by which Best Buy intends to pay
to CPW £5 million per year for up to five years in exchange for ongoing management consulting services with respect to its U.S. and
Canadian Best Buy Mobile businesses.
Refocuses Europe on Installed Base of 2,500 Small Box Stores and Closing U.K. Big Box Pilot Stores
Best Buy Europe is a leader in the mobile phone and connections market in the U.K. and throughout Europe, operating approximately
2,500 stores branded The Carphone Warehouse and The Phone House. Best Buy Europe launched a big box format test in the U.K. in
April 2010, ultimately resulting in 11 stores. Based on challenging economic conditions and profit expectations of these stores, Best
Buy Europe is announcing that it plans to close all 11 of these stores effective at the end of the calendar year. As required in the U.K.,
Best Buy Europe will conduct a consultation of the affected employees regarding the closure of the pilot stores. In the future, Best Buy
Europe will leverage the strength of the installed base of approximately 2,500 small box mobility stores and upgrade many to the
“Wireless World” store by taking its historically successful format to the next level of store experience and service and incorporating
an even wider range of connectivity devices.
Due primarily to the big box pilot store closures, results for the second half of fiscal 2012 are expected to include pre-tax restructuring
charges of $250 to $270 million (of this amount approximately $140 to $150 million will be attributable to Best Buy). These charges
include asset impairments, settlement of lease and other contractual obligations, inventory adjustments, severance costs, and facility
closure and other costs, the majority of which are related to the store closures. The bulk of these charges are expected in Best Buy's
fiscal third quarter. The resulting pre-tax fiscal 2013 savings attributable to Best Buy from the closure of these stores is expected to be
$60 to $70 million or diluted EPS of $0.11 to $0.13.
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As a direct result of the purchase of CPW's contractual interest in Best Buy Mobile, which is currently held within Best Buy Europe,
and the closure of the big box U.K. stores, the company expects to record a non-cash write-down of substantially all of the $1.2 billion
of goodwill attributable to Best Buy Europe in the fourth quarter of fiscal 2012.
Also included in changes to the partnership with CPW is the granting of a series of call options that provide both parties with an option
to secure the other's 50 percent interest in Best Buy Europe business starting in March 2015.
Launches New Global Connect Venture with CPW
Best Buy and CPW also are announcing the creation of a new global mobile and connectivity venture called “Global Connect.” The
companies see significant opportunities to build on and re-create the success of their mobile businesses by providing expertise in select
markets globally. The new venture plans to partner with third parties to improve the performance of their connected products and
services business, providing them with immediate global scale in vendor relationships, value proposition expertise and intellectual
capital. Best Buy and CPW expect these partnerships to require little or no capital investments, instead providing world-leading
consulting expertise and connectivity talent in return for a share in profits. In addition, the Global Connect venture will provide
expertise to Best Buy's existing operations in China and Mexico by leveraging the Best Buy Mobile model. The companies are in
discussions with a number of potential partners in other parts of the world.
Summary of Financial Impact of Changes to CPW Relationship
The purchase of CPW's contractual interest in the Best Buy Mobile profit sharing agreement and planned closure of the U.K. big box
stores are expected to result in total pre-tax savings attributable to Best Buy of $180 to $210 million or diluted EPS of approximately
$0.35 to $0.40 in Best Buy's fiscal 2013.
The company also expects the following charges attributable to Best Buy in fiscal 2012 (as previously outlined): 1) a one-time expense
of $1.3 billion to purchase CPW's interest in Best Buy Mobile profit share agreement; 2) pre-tax restructuring charges of $250 to $270
million related primarily to the U.K. big box store closures (of this amount $140 to $150 million will be attributable to Best Buy); and
3) a non-cash impairment charge of approximately $1.2 billion to reflect the write down of Best Buy Europe goodwill. The charges
attributable to Best Buy in total approximate $2.6 billion. Excluding the restructuring and other one-time charges, the accretive impact
to fiscal 2012 diluted EPS is expected to be approximately $0.05 in the fourth quarter of fiscal 2012.
Best Buy Expands Services Portfolio with Small Business IT Offering
Best Buy said it has signed a definitive agreement to acquire a leading managed IT service provider focused on small and mid-sized
businesses (SMB). This transaction expands Best Buy's suite of services offerings and capitalizes on an attractive growth opportunity
in the SMB market. Additional details about this transaction will be made in a separate announcement later today.
Mr. Dunn said in conclusion: “Since becoming CEO in 2009, we have been advancing our Connected World strategy. Today we are
taking significant actions to dramatically accelerate our progress. We've enhanced
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our capabilities in connections, added a growth option in 'Global Connect,' and made a strategic acquisition that brings an important
capability to our services business. I wholeheartedly believe these actions will create significant value for shareholders.”
More detail on financial impact of today's announcements will be available on our web site, www.investors.bestbuy.com, at 7:00 a.m.
Eastern Time (6:00 a.m. Central Time).
Fiscal Year Change
Best Buy also announced a change to its fiscal year, starting with fiscal 2013. Beginning in fiscal 2013, Best Buy's new fiscal year will
end on the Saturday nearest the end of January, rather than the Saturday nearest the end of February under the existing fiscal calendar.
This change will not impact the fiscal 2012 reporting. The Company believes this change will provide numerous benefits, including
aligning its reporting periods to be more consistent with peer retailers.
Conference Call
Best Buy is scheduled to conduct a conference call at 9:00 a.m. Eastern Time (8:00 a.m. Central Time) on November 7, 2011. A
webcast of the call is expected to be available on its Web site at www.investors.bestbuy.com both live and after the call. A telephone
replay is also available starting at approximately 12:30 pm Eastern Time (11:30 a.m. Central Time) on November 7 through November
14. The dial-in number for the replay is (800) 406-7325 (domestic) or (303) 590-3030 (international), and the access code is 4486835.
Forward-Looking and Cautionary Statements:
This news release contains forward-looking statements within the meaning of the Private Securities Litigation Reform Act of 1995 as
contained in Section 27A of the Securities Act of 1933 and Section 21E of the Securities Exchange Act of 1934 that reflect
management's current views and estimates regarding future market conditions, Company performance and financial results, business
prospects, new strategies, the competitive environment and other events. You can identify these statements words such as “anticipate,”
“believe,” “estimate,” “expect,” “intend,” “forecast,” “project,” “guidance,” “plan,” “outlook,” and other words and terms of similar
meaning. These statements involve a number of risks and uncertainties that could cause actual results to differ materially from the
potential results discussed in the forward-looking statements. Among the factors that could cause actual results and outcomes to differ
materially from those contained in such forward-looking statements are the following: general economic conditions, changes in
consumer preferences, credit market constraints, acquisitions and development of new businesses, divestitures, product availability,
sales volumes, pricing actions and promotional activities of competitors, profit margins, weather, changes in law or regulations,
foreign currency fluctuation, availability of suitable real estate locations, the Company's ability to react to a disaster recovery situation,
the impact of labor markets and new product introductions on overall profitability, satisfaction of conditions to announced transactions,
failure to achieve anticipated benefits of announced transactions and integration challenges relating to new ventures. A further list and
description of these risks, uncertainties and other matters can be found in the Company's annual report and other reports filed from
time to time with the Securities and Exchange Commission, including, but not limited to, Best Buy's Annual Report on Form 10-K
filed with the SEC on April 25, 2011. Best Buy cautions that the foregoing list of important factors is not complete and assumes no
obligation to update any forward-looking statement that it may make.
About Best Buy Co., Inc.
Best Buy Co., Inc. (NYSE: BBY) is a leading multi-channel global retailer and developer of technology products and services. Every
day our employees - 180,000 strong - are committed to helping deliver the technology solutions that enable easy access to people,
knowledge, ideas and fun. We are keenly aware of our role and impact on the world, and we are committed to developing and
implementing business strategies that bring sustainable technology solutions to our consumers and communities. For additional
information about Best Buy, visit www.investors.bestbuy.com.
About Best Buy Europe
Best Buy Europe is a venture between Best Buy and CPW comprised of: approximately 2,500 small box stores branded The Carphone
Warehouse and The Phone House stores throughout Europe; a profit share based management fee on the
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Best Buy Mobile business in the U.S. and Canada; and 11 Best Buy branded big box stores in the U.K. The results of Best Buy Europe
are consolidated in their entirety by Best Buy, and 50 percent of the after-tax earnings are attributable to CPW.
Investor Contacts:
Bill Seymour, Vice President, Investor Relations
(612) 291-6122 or bill.seymour@bestbuy.com
Adam Hauser, Director, Investor Relations
(612) 291-4446 or adam.hauser@bestbuy.com
Mollie O'Brien, Director, Investor Relations
(612) 291-7735 or mollie.obrien@bestbuy.com
Media Contacts:
Susan Busch, Senior Director, Public Relations
(612) 291-6114 or susan.busch@bestbuy.com
Esty Pujadas, Ketchum Public Relations
(646) 935-4073 or esty.pujadas@ketchum.com
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Safe Harbor Statement Forward-Looking and Cautionary Statements: This news release contains forward-looking statements within the meaning of the Private Securities Litigation Reform Act of 1995 as contained in Section 27A of the Securities Act of 1933 and Section 21E of the Securities Exchange Act of 1934 that reflect management’s current views and estimates regarding future market conditions, Company performance and financial results, business prospects, new strategies, the competitive environment and other events. You can identify these statements words such as “anticipate,” “believe,” “estimate,” “expect,” “intend,” “forecast,” “project,” “guidance,” “plan,” “outlook,” and other words and terms of similar meaning. These statements involve a number of risks and uncertainties that could cause actual results to differ materially from the potential results discussed in the forward-looking statements. Among the factors that could cause actual results and outcomes to differ materially from those contained in such forward-looking statements are the following: general economic conditions, changes in consumer preferences, credit market constraints, acquisitions and development of new businesses, divestitures, product availability, sales volumes, pricing actions and promotional activities of competitors, profit margins, weather, changes in law or regulations, foreign currency fluctuation, availability of suitable real estate locations, the Company’s ability to react to a disaster recovery situation, the impact of labor markets and new product introductions on overall profitability, satisfaction of conditions to announced transactions, failure to achieve anticipated benefits of announced transactions and integration challenges relating to new

ventures. A further list and description of these risks, uncertainties and other matters can be found in the Company’s annual report and other reports filed from time to time with the Securities and Exchange Commission, including, but not limited to, Best Buy’s Annual Report on Form 10-K filed with the SEC on April 25, 2011. Best Buy cautions that the foregoing list of important factors is not complete and assumes no obligation to update any forward-looking statement that it may make. 2
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Best Buy Accelerates Connections Strategy 3
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Highlights • Strategic changes to Carphone Warehouse plc (CPW) relationship – Purchasing CPW’s contractual interest in the U.S. and Canadian Best Buy Mobile profit-based management fee (profit share agreement) – Focusing Best Buy Europe on installed base of approximately 2,500 small box stores and online; closing the 11 pilot U.K. big box stores – Actions are expected to be accretive to Best Buy’s fiscal 2013 diluted EPS by $0.35 to $0.40 – Launching new “Global Connect” venture with CPW to provide connections expertise in select international markets • Expansion of services portfolio with small business IT offering – Acquisition of mindSHIFT, a leading provider of managed IT services for small and mid-sized business 4
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Strategic Changes to CPW Relationship 5 1. Purchasing CPW’s interest in Best Buy Mobile profit share agreement – Enables Best Buy to capture all future profits on the Best Buy Mobile operations in U.S. and Canada, as well as the connections growth of all connectible devices – Leverage connectivity expertise across all relevant product categories 2. Focusing Best Buy Europe on installed base of 2,500 small box stores; closing the 11 pilot U.K. big box stores – Continue to transform many small box stores to “Wireless World” format with broader assortments of connectible devices and connection plans – U.K. big box store closures effective at end of calendar year, after consultation with employees 3. Creating “Global Connect” venture with CPW – Primarily to provide the intellectual capital and expertise that’s proven successful in North America and Europe to third parties in other markets worldwide – Expected to require little or no investments from Best Buy and CPW, who will share in the profits in new geographies – In addition, the Global Connect venture will provide expertise to Best Buy’s existing operations in China and Mexico by leveraging the Best Buy Mobile model
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Expansion of Services Portfolio 6 • Acquisition of mindSHIFT Technologies – A leading national provider of managed IT services for small and mid- sized businesses (SMB) – Purchase price approximately $167 million – Currently provides cloud services, data center services and professional services to more than 5,400 clients – Gives Best Buy an immediate, respected, robust capability to capitalize on the highly attractive and underserved SMB space, an estimated $40 billion market – Part of the continued expansion of our suite of services offerings, a core differentiator for Best Buy
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Financial Details of CPW Relationship Changes 7 Purchase of CPW’s Interest in Best Buy Mobile Profit Share Agreement • Purchase of the 50% interest in Best Buy Mobile profit share that currently flows to CPW through the Best Buy Europe venture • Fiscal 2012 Implication: – Purchase price: $1.3 billion cash payment to CPW in the fiscal fourth quarter to be recorded in the noncontrolling interest line item (annual diluted EPS impact of approximately $3.40) – Purchase expected to be financed with Best Buy’s existing Domestic and International cash – Due to timing of transaction, the expected after-tax accretion due to the absence of the profit share payment is approximately $0.05* per diluted share in the fiscal fourth quarter • Fiscal 2013 Implication: – Absent the transaction, CPW’s interest in Best Buy Mobile pre-tax profits in fiscal 2013 was anticipated to be approximately $120 to $140 million – Best Buy’s purchase of that interest is therefore expected to be accretive to Best Buy’s fiscal 2013 diluted EPS by $0.24 to $0.27 * Last profit share payment made in September and Best Buy Europe results are reported on a 2-month lag, thus Best Buy benefits from three months in FY2012 during which there is no profit share payment to CPW.
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8 U.K. Big Box Store Closures and Restructuring Charges • Closures expected to be completed by end of calendar year • Fiscal 2012 Implication: – Estimated pre-tax restructuring costs of $250 to $270 million; of this amount approximately $140 to $150 million (annual diluted EPS of approximately $0.28 to $0.30) will be attributable to Best Buy – Approximately half of the restructuring cost are expected to be non-cash – Bulk of charges expected in the fiscal third quarter • Fiscal 2013 Implication: – The pre-tax savings attributable to Best Buy from the closure of the stores is expected to be $60 to $70 million, or $0.11 to $0.13 per diluted share * Best Buy Europe results reported on a 2-month lag, thus operating income benefits of the closures will not impact Best Buy results until FY2013. Financial Details of CPW Relationship Changes
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9 Goodwill Impairment Charge for Best Buy Europe • As a direct result of the purchase of CPW’s contractual interest in Best Buy Mobile, which is currently held within Best Buy Europe, and the closure of the big box U.K. stores, the company expects to record a non- cash write down of substantially all of the goodwill attributable to Best Buy Europe • Fiscal 2012 Implication: – An estimated non-cash goodwill impairment charge of approximately $1.2 billion is expected to be recorded in the fourth quarter (annual diluted EPS impact of approximately $3.15) Financial Details of CPW Relationship Changes
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Summary of Expected Financial Impact 10 • Excluding restructuring and one-time charges, accretive impact from purchase of Best Buy Mobile profit share agreement to fiscal 2012 results expected to be approximately $0.05 per diluted share Summary of Estimated Restructuring and One-Time Charges FY2012 ($ in millions) Q3 Q4 Total U.K. big box closure-related and other restructuring charges1 $200 $50 – $70 $250 – 270 Less taxes and portion applicable to CPW ($120) ($25 – $40) ($145 – $160) Portion applicable to Best Buy net earnings $80 $25 – $30 $105 – $110 Best Buy Europe estimated goodwill impairment (non-cash) $1,200 $1,200 Purchase of CPW’s interest in Mobile Profit Share Agreement (cash)2 $1,300 $1,300 Total $80 $2,525 – 2,530 $2,605 – $2,610 Total impact to diluted GAAP EPS Approx. $6.85 1 Approximately half expected to be non-cash. 2 The purchase of CPW’s interest in Best Buy Mobile profit share agreement, held through CPW’s investment in Best Buy Europe, will be recorded as a charge in the noncontrolling interest line item. Fiscal 2012 Expected Financial Impact Expected Financial Accretion to Best Buy FY2013 ($ in millions, except per share amounts) Pre-tax savings Diluted EPS 100% ownership of Best Buy Mobile profits $120 – $140 $0.24 – $0.27 Closure of U.K. big box stores $60 – $70 $0.11 – $0.13 Total $180 – $210 $0.35 – $0.40 Fiscal 2013 Expected Financial Impact
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Other Reporting Implications 11 Reporting of Discontinued Operations • Based on the planned closure of the U.K. big box pilot stores, coupled with restructuring activities announced last February around Turkey and China, Best Buy now expects to report all of these activities together as discontinued operations starting in the fourth quarter of fiscal 2012. Change to Fiscal Year Announced • Beginning in fiscal 2013, Best Buy’s new fiscal year will end on the Saturday nearest the end of January, rather than the Saturday nearest the end of February under the existing fiscal calendar. This change will not impact the fiscal 2012 reporting. • Best Buy believes this change will provide numerous benefits, including aligning its reporting periods to be more consistent with peer retailers.
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Appendix 12
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About Best Buy Europe 13 • Best Buy Europe is a venture with Carphone Warehouse Group plc (CPW) formed in 2008 • Results are 100% consolidated by Best Buy, with 50% of Best Buy Europe net earnings flowing to CPW through the noncontrolling interest line item Current Structure 1. 2,500 small box stores across Europe (branded The Carphone Warehouse and The Phone House) 2. Best Buy Mobile profit share 3. 11 Best Buy pilot big box stores in the U.K. New Structure 1. 2,500 small box stores across Europe (branded The Carphone Warehouse and The Phone House)
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7 November 2011
Carphone Warehouse Group plc (“Carphone Warehouse”, the “Company” or the “Group”)
enters into a series of transactions with Best Buy Co., Inc. (“Best Buy”)
Highlights:
•

Disposal of interest in Best Buy Mobile US and Canada profit share agreement to Best Buy for £838m in cash: up to £813m of
upfront proceeds to be returned to shareholders with £25m in deferred consideration

•

Best Buy Europe to focus growth strategy around connectivity within CPW Europe stores and its multi-channel proposition and
to close Best Buy branded 'Big Box' trial stores in the UK, subject to consultation with employee representatives

•

Launch of Global Connect partnership between Best Buy and Carphone Warehouse in markets outside of Europe and North
America

•

Grant of call options over Best Buy Europe to formalise the long-term ownership structure of our worldwide interests

Carphone Warehouse announces that it has entered into a series of proposed transactions with Best Buy in relation to the companies' joint
interests in North America and Western Europe, and in relation to new opportunities in other jurisdictions globally.
These transactions simplify and improve the joint arrangements through which Best Buy and Carphone Warehouse have together addressed
the considerable growth potential in the sale of 'connected' products and services. The simplification will enable Best Buy Europe and Best
Buy to optimise execution in their respective markets in terms of store format and the range of products and services they can offer. In
addition, Best Buy and Carphone Warehouse have agreed to form a new venture, Global Connect, which will address the connectivity
opportunity on a global basis. Finally, the transactions establish a mechanism to formalise the long-term ownership of Best Buy Europe.
The effect of the transactions will be to crystallise value from the Group's interest in Best Buy Mobile, and in respect of Best Buy Europe to
eliminate Best Buy UK losses, agree a Best Buy Europe dividend policy and create a mechanism to formalise the long-term ownership
structure. The transactions also create the potential for substantial value creation from replicating the success of Best Buy Mobile in other
jurisdictions through the Global Connect agreement. Post completion, the assets of Carphone Warehouse will comprise a 50% stake in Best
Buy Europe, which in turn will own the core European mobile phone retailing operations, CPW Europe, which trades principally under “The
Carphone Warehouse” and “The Phone House” brands. Carphone Warehouse will also continue to hold a 47% stake in Virgin Mobile France,
together with £125m of cash and loans receivable as at 30 September 2011, freehold property valued at £74m as at 31 March 2011, as well as
its interest in Global Connect.
We have also announced our interim results today, see separate announcement.
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Commenting on the transactions, Roger Taylor, CEO of Carphone Warehouse, said:
“We have undertaken a comprehensive strategic review. Our overall vision remains the same: to inspire and guide customers through the
Connected World and the increasingly complex areas of technology that this represents. We intend to pursue this vision on an increasingly
global basis.
“In the UK and in Europe, we have a vibrant success story in CPW Europe and a proven way forward to meet consumers' demand for the
Connected World in our stores. We will now look to accelerate the development of these stores even further by taking its proven format to the
next level and incorporating an even wider range of connected devices.
“The eleven Best Buy UK 'Big Box' stores have performed exceptionally at the level of customer satisfaction, but they do not have the
national reach to achieve scale and brand economies. Due to the lack of visibility of an acceptable rate of return on historical and future
potential investment we have decided against rolling out more 'Big Box' stores and we will be closing our existing stores, subject to
consultation with our employees. Our immediate focus is our people and we are confident that the large majority will be offered alternative
positions elsewhere in our UK business.
“The sale of our interest in Best Buy Mobile crystallises significant value for our shareholders, while the increased focus on the Connected
World in Europe gives the potential for significant value creation in the near to medium term. In addition, the new Global Connect agreement
represents an exciting and low risk opportunity to recreate the success of Best Buy Mobile and roll out our connectivity strategy into high
growth emerging markets.
“Overall, our review delivers clarity on our future growth strategy, immediate shareholder value and clarity on our future relationship with
Best Buy. We have a wide Connected World to pursue.”
Best Buy Mobile US
Best Buy shares our vision of the Connected World strategy and the transactions will enable Best Buy to market the full range of mobile
phones, tablets and related devices through Best Buy Mobile, and unlock the potential for both parties to exploit growth potential in this
broader category in other jurisdictions outside North America and Western Europe through the Global Connect agreement.
The consideration for our share of Best Buy Mobile is £838m in cash, comprising an upfront payment of £813m ($1,303m) and annual
consulting payments of £5m over the following 5 years. Our current intention is to return up to £813m of cash to shareholders via a B share
scheme which will give shareholders the choice of receiving income or capital. Best Buy Europe will receive no further profit share from Best
Buy Mobile US and Canada beyond September 2011. The Group's post-tax share of Best Buy Mobile profit share was £35m for the year
ended 31 March 2011 and £17m for the six months ended 30 September 2011. There were no gross assets associated with Best Buy Mobile on
the Group's balance sheet at either date.
The disposal accelerates the delivery of value to our shareholders. The cash consideration received represents very significant value creation
for our shareholders in the 5 years since the original agreement was put in place, particularly in view of the absence of any capital investment,
and reflects the Group's success in contributing to the rapid and profitable growth of Best Buy Mobile in North America.
Best Buy UK 'Big Box' stores
Best Buy Europe, the joint venture between Carphone Warehouse and Best Buy, has reviewed the future of its eleven UK 'Big Box' trial
stores. These stores have delivered exceptional customer satisfaction scores, but do not have the national reach to achieve scale and brand
economies. In light of the existing run rate of losses and the lack of visibility of an acceptable rate of return on historical and future potential
investment, the decision has been taken to close these stores, subject to employee representative consultation.
Best Buy Europe intends to close the stores by the end of the calendar year. The closure of Best Buy UK will eliminate significant ongoing
losses within Best Buy Europe. The business incurred operating losses of £62m in the year ended 31 March 2011 and £47m in the 6 months to
30 September 2011. We anticipate further operating losses of approximately £25m-£30m through to closure. The cash costs of closure are
expected to amount to a further £65-75m post-tax. Non-cash asset write downs are expected to be approximately £40m-£45m. We estimate
that the Group's share of the total net cash investment from inception to closure will be in the region of £100m. Best Buy Europe is confident
that it will be able to offer alternative roles to the large majority of the employees affected, within other areas of its UK business.
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Connected World multi-channel strategy
Best Buy Europe, led by Andrew Harrison, will centre its growth strategy on its CPW Europe multi-channel platform and Connected World
strategy. Built around the central theme of connectivity, our Wireless World stores have evolved to offer a wider range of mobile and other
connected devices and an enhanced level of service. These stores have proved popular with consumers and have delivered compelling returns.
CPW Europe has already announced its intention to have 350-400 of the wider product format stores across Europe by the end of the current
financial year to March 2012. CPW Europe will now look to accelerate the development of these stores even further by taking its proven
format to the next level and incorporating an even wider range of connected devices.
Global Connect
Today we announce the formation of Global Connect, a new profit share agreement between Best Buy and Carphone Warehouse, with the aim
of replicating the successful Best Buy Mobile model in jurisdictions outside North America and Western Europe. The new venture is a capitallight model and is likely to include partnerships with major retailers in target markets. Carphone Warehouse and Best Buy will both contribute
expertise in retailing Connected World products and services, share their vendor relationships and help to drive significant growth in this
exciting consumer space. Carphone Warehouse will share the economic value added from Global Connect with Best Buy in all markets,
including China and Mexico, where Carphone Warehouse will be partnering with local Best Buy operations. A new Global Connect board
will be formed, to be chaired by Roger Taylor. Plans are currently being developed and the parties intend to make a formal announcement on
new territories in the near future.
Future ownership of Best Buy Europe
As part of the steps to formalise the long-term ownership of Best Buy Europe, the Company and Best Buy will each grant the other a call
option to acquire their respective 50% stakes in Best Buy Europe. Both options will be exercisable from March 2015, with Best Buy having
the first opportunity to purchase the Company's stake at fair market value. If Best Buy chooses not to exercise this option, then the Company
will have the right to purchase Best Buy's stake at a 10% discount to fair market value. If neither party exercises their call option, then both
options will roll forward every 3 years.
Further put and call options will be granted by each party in respect of Best Buy Europe and the Global Connect businesses. More complete
details of all these options will be set out in the Company's circular to shareholders in respect of the proposed transactions.
Further detail on the transactions
The Company has obtained clearance from HMRC for the proposed disposal of its interests in Best Buy Mobile in the US and Canada.
The disposal of the Company's interest in the Best Buy Mobile profit sharing agreement, certain of the call options and the B share scheme are
conditional on their approval by the shareholders of Carphone Warehouse. Charles Dunstone and the rest of the Company's Board of Directors
have committed irrevocably to vote in favour of the transactions in respect of their combined 29.3% shareholdings in Carphone Warehouse.
Carphone Warehouse and Best Buy have also agreed a dividend policy for Best Buy Europe.
The Group's share of Best Buy Europe's profit after tax for the 12 months to 31 March 2011, excluding post-tax profits and losses from Best
Buy Mobile US and Best Buy UK, amounted to £48m. The gross assets associated with Best Buy Europe in the Group's balance sheet were
£572m at 31 March 2011 and £568m at 30 September 2011.
A circular setting out the full structure and terms of the transactions is expected to be distributed to Carphone Warehouse shareholders during
the first week of January 2012, together with a notice convening a shareholder meeting to approve certain aspects of the transactions.
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Analysts' presentation and webcast
Strategic highlights and the interim results will be presented to investors and analysts at 3pm GMT and 10am EST today Monday 7 November
2011 at the offices of UBS Investment Bank, 1 Finsbury Avenue, London EC2M 2PP. The event will be audio webcast and the presentation
slides will be available on our website, www.cpwplc.com.
Dial-in details - UK / International: +44 (0)20 3450 9987, USA: +1 877 249 9037, passcode 6551445.
Replay dial-in details - UK / International: +44 (0)20 7111 1244, USA: +1 347 366 9565, passcode 6551445#. (Available until midnight 16
November 2011)
Please note that due to this afternoon's presentation, Carphone Warehouse Group plc will no longer be hosting a presentation tomorrow 8
November 2011.
Next announcement
The Group will provide an interim management statement for the third quarter of the current financial year on Tuesday 24 January 2012.
For analyst and institutional enquiries
Roger Taylor, CEO
Nigel Langstaff, CFO
Kate Ferry, IR Director
For media enquiries
Shane Conway, Head of PR, Best Buy Europe
Anthony Carlisle (Citigate Dewe Rogerson)

07715 170 090
07802 210 248
07748 933 206

07932 199 659
07973 611 888
020 7638 9571
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Appendices
1.

Further information on Best Buy Mobile

Best Buy Mobile was launched in the US in 2006 as a partnership between the Group and Best Buy, through which Best Buy Europe receives
a profit share. Best Buy Mobile has seen significant growth in market share and earnings since launch, on the back of a rapid rollout of its
differentiated proposition across the Best Buy estate in North America.
As at 30 September 2011, Best Buy Mobile was operating from all of Best Buy's 1,106 'Big Box' stores and from 247 stand-alone stores, with
plans to increase the number of stand-alone stores to 325 by February 2012. Best Buy Mobile has plans to take total stand-alone stores to
600-800 in the medium term.
Best Buy Mobile is differentiated from its US competitors, providing a wide range of smartphones, tablets and accessories, together with
transparency on pricing and strong levels of customer service. Best Buy Mobile is now well established in the US mobile market with a
market share as at 31 March 2011 of approximately 5%. For Q2 2012, Best Buy reported negative LFL revenue in respect of its mobile phone
category, in part due to issues surrounding the product cycle.
2.

Further information on the continuing group

Post completion, the assets of Carphone Warehouse will comprise a 50% stake in Best Buy Europe, which in turn will own the core European
mobile phone retailing operations, CPW Europe, which trades principally under “The Carphone Warehouse” and “The Phone House” brands.
Carphone Warehouse will also continue to hold a 47% stake in Virgin Mobile France, together with £125m of cash and loans receivable as at
30 September 2011, freehold property valued at £74m as at 31 March 2011, as well as its interest in Global Connect.
CPW Europe is a leading European retailer of mobile phones and other wireless technology and services. At 30 September 2011, it operated
2,453 stores in nine European countries. The business is evolving its existing retail proposition to provide a broader range of products and
services associated with the Connected World. CPW Europe has been developing Wireless World stores, which are generally larger than the
standard format store, offering a wider range of mobile and other connected devices and an enhanced level of service. These stores have
proved popular with consumers and have delivered compelling returns. As at 30 September 2011, 141 of CPW Europe's 805 UK stores and 56
of its 1,648 other European stores were Wireless World format. CPW Europe has already announced its intention to have 350-400 Wireless
World format stores across Europe by the end of the current financial year. CPW Europe will now look to accelerate the development of its
Wireless World stores and to take this proven format to the next level by incorporating an even wider range of connected devices.
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7 November 2011
Carphone Warehouse Group plc
Interim results for the 6 months ended 30 September 2011
Reaffirming full year guidance for continuing businesses
Headlines
Transactions announced today
•
•

Carphone Warehouse Group plc enters into a series of transactions with Best Buy Co., Inc.
See separate announcement for details
Continuing businesses

•
•

CPW Europe - solid performance in line with expectations
Virgin Mobile France - continued strong revenue and customer growth
Other

•
•

Best Buy Mobile US - robust performance in absence of significant product launches
Best Buy UK - continued losses, with intended closure announced today

Financials
Continuing businesses
CPW Europe (50% joint venture)
•
•

Headline EBIT of £20.0m (2010: £44.2m) and LFL sales down by 3.9%, both in line with expectations, affected by the shift to 24
month contracts in the UK, and after a £4.4m reorganisation charge in Germany
Full year expectations in line with previous guidance (Headline EBIT flat to 10% growth)
Virgin Mobile France (47% joint venture)

•
•
•

Revenue growth of 22% from £158.1m to £193.0m
Continued strong customer acquisition, with net adds of 88,000 (2010: reduction of 33,000) resulting in Headline EBIT of £8.0m
(2010: £19.9m)
Full year guidance remains unchanged (Headline EBIT up 20-25%)
Other (both 50% joint ventures)

•
•

Best Buy Mobile US profit share of £45.0m (2010: £42.7m) on the back of connections growth of 7.6%
Best Buy UK EBIT loss of £46.7m (2010: loss of £28.8m) with intended closure announced today
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Overall
•
•
•

Group Headline EPS of 1.2p (2010: 5.5p) reflecting incremental Best Buy UK losses and expected seasonality in CPW Europe
Group statutory EPS of 1.0p (2010: 5.2p)
Interim dividend of 1.75p payable in December 2011

A reconciliation of Headline results to statutory results is provided in note 4 to the financial review.
Commenting, Roger Taylor, CEO said: “While the announcements we are making today substantially alter the future profile of Carphone
Warehouse, our first half performance in our continuing businesses is firmly in line with our expectations and means we can reaffirm the
guidance we have already given for the full year to March 2012.
“The predicted impact of the shift in the UK to 24 month contracts, and a continuing relatively weak prepay market accounts for CPW
Europe's like-for-like numbers, but we expect the effect of 24 month contracts to be less significant in the second half of the year and we also
anticipate the first material impact of renegotiated network commercials, which provide the business with a greater share of revenues beyond
the customer contract term. In parallel, we continue to enjoy an exciting product pipeline across smartphones and tablets and we are
accelerating our development of Wireless World stores.
“Virgin Mobile maintains its customer growth momentum and has moved through our long-standing 2 million customer target. The additional
acquisition costs dampened first half earnings, but the investment will help to drive both earnings and value over time. In addition, the
programme to develop a full MVNO infrastructure is progressing well, with all major service contracts now in place. Initial testing is already
underway, ready for the new platform to be operational next year, when it will provide increased flexibility and reduced costs, as well as
enabling us to enhance our consumer proposition.
“Overall, another solid performance despite the macroeconomic concerns and low consumer confidence in the marketplace.”
Outlook
Continuing businesses
As expected, our H1 earnings in CPW Europe were affected by 24 month contracts in the UK and a year of transition for our business in
Germany. Looking forward to the rest of this year and beyond, we are confident in the performance of our Wireless World format, the
opportunity on tablets and improved commercial terms. The consumer environment in Europe is clearly challenging, particularly for the
prepay segment, but we continue to enjoy a rapid product development cycle in smartphones and tablets and continued customer enthusiasm
for connected technology; and the business remains well-placed strategically and operationally to capitalise on this.
Virgin Mobile France maintains its growth momentum, and continues to develop its full MVNO infrastructure, which will enable the business
to enhance its customer proposition and its strategic positioning in the future.
We remain confident in meeting previous full-year earnings guidance for CPW Europe and Virgin Mobile France.
Other
Subject to shareholder approval and the consent of the bank group that provides Best Buy Europe's revolving credit facility, the transactions
announced today will result in the disposal of Best Buy Europe's interests in Best Buy Mobile in the US and Canada. Consequently, Best Buy
Europe will receive no further profit share from Best Buy Mobile US and Canada beyond September 2011.
Additionally, subject to employee consultation, Best Buy Europe intends to close the Best Buy UK business and instead to focus further on the
development of the CPW Europe Connected World multi-channel strategy. It is anticipated that Best Buy UK will incur further operating
losses of approximately £25m-£30m in the period up to closure and that cash costs of closure will be in the range of £65m-£75m post-tax.
These costs comprise lease exit costs, employee redeployment or redundancy, stock disposal and contract termination costs. We also expect
non-cash asset write-downs of approximately £40m-£45m as a result of closure.
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Performance review
Best Buy Europe
During the period, Best Buy Europe, our 50:50 joint venture with Best Buy Co., Inc., had three main operations: CPW Europe, Europe's
largest independent retailer of mobile phones; a profit share in Best Buy's mobile retailing operations in the US; and Best Buy UK, a consumer
electronics retailer comprising 'Big Box' stores and an online platform.
As a result of the proposed transactions announced today and the intended closure of Best Buy UK, CPW Europe will be the only continuing
operation within Best Buy Europe.
Headline EBIT by division (100% basis) *
6 months ended 30
September 2011
£m
20.0
45.0
65.0
(46.7)
18.3

CPW Europe
Best Buy Mobile US
EBIT pre-Best Buy UK
Best Buy UK
Best Buy Europe EBIT

6 months ended 30
September 2010
£m
44.2
42.7
86.9
(28.8)
58.1

* See note 6 to the financial review
As anticipated, CPW Europe's profits were affected by the shift from 18 month to 24 month contracts in the UK from mid-2009 onwards,
which reduced market volumes in H1, and from a reduction in profits from our German service provider business, as it migrates to a more
typical retail model. EBIT fell by £24.2m to £20.0m, in line with the guidance provided in June.
Best Buy Mobile EBIT grew by 5.4% year-on-year, despite a tough comparative period with significant product launches.
Best Buy UK recorded EBIT losses of £46.7m, up from £28.8m in 2010.
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Headline income statement (100% basis) *

Revenue
Gross margin
GM %
Operating expenses

6 months ended 30
September 2011
£m
1,586.5
441.8
27.8%
(422.9)

6 months ended 30
September 2010
£m
1,668.2
484.4
29.0%
(425.5)

45.0
63.9
(45.6)
18.3
1.2%
(10.0)

42.7
101.6
(43.5)
58.1
3.5%
(6.9)

(2.1)
6.2

(13.5)
37.7

3.1

18.8

Best Buy Mobile US
EBITDA
Depreciation and amortisation
EBIT
EBIT %
Interest

Tax
PAT
Group share
* See note 6 to the financial review

Best Buy Europe generated revenues of £1,586.5m, a decrease of 4.9% on last year (2010: £1,668.2m). As anticipated, revenues associated
with our German service provider business fell year-on-year, by around £60m, as we continued to move to a more typical retail model, and we
also saw a reduction in low margin dealer revenues. These items were partly offset by higher revenues from Best Buy UK, which had fewer
stores last year and no online platform, and a strengthening of the Euro year-on-year.
CPW Europe saw a like-for-like revenue decline of 3.9%, reflecting the impact of 24 month contracts in the UK and a relatively weak prepay
market. We expect the effect of 24 month contracts to be less significant in the second half of the year, and also anticipate the first material
impact of renegotiated network commercials, which provide the business with a greater share of revenues beyond the customer contract term.
Outside the UK, we have seen encouraging performance, despite the difficult consumer environment, with Spain in particular showing good
year-on-year growth, driven by successful smartphone and tablet promotions.
Connections volumes dropped year-on-year, again as anticipated, falling by 8.8% from 5.7m to 5.2m. This decrease reflects the shift to 24
month contracts in the UK noted above, together with a subdued prepay market. Alongside the ongoing effects of fragile consumer
confidence, prepay volumes were also affected by regulated cuts in mobile termination rates, which make prepay customers less valuable for
the network operators. This has had the effect of reducing volumes at the low-end, but has had limited impact on value.
CPW Europe continues its investment in Wireless World format stores, of which there were 197 at the end of September. These stores
continue to produce excellent customer feedback and strong financial returns. The format enables a broader range of phones, tablets and
associated accessories and services, and provides a platform for further developing the proposition over time.
CPW Europe opened or re-sited 104 stores during the period and closed 80, ending the period at 2,453 stores, 1.0% higher than the 2,429 at
the start of the year. Within this portfolio, the number of franchise stores increased from 243 at March 2011 to 295 at the end of the period,
reflecting continued growth in France and Spain. The decrease in own stores predominantly reflects the closure of further stores in Germany.
Gross margins in CPW Europe's core business weakened slightly year-on-year, in line with expectations, principally reflecting the reduction in
high margin UK postpay revenues in H1 as a result of 24 month contracts. In addition, gross margins reflect lower sales margins and a
substantial investment in marketing in Best Buy UK. Overall Best Buy Europe's gross margin percentage decreased by 120 basis points yearon-year to 27.8% (2010: 29.0%).
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Operating expenses decreased by 0.6% year-on-year from £425.5m to £422.9m, despite significant additional expenditure in Best Buy UK.
CPW Europe benefitted from reduced operating costs in its German service provider business, partially offset by reorganisation costs of
£4.4m, and from ongoing cost reduction initiatives.
Best Buy Europe's share of profits in Best Buy Mobile US increased from £42.7m to £45.0m. Best Buy Mobile traded from all of Best Buy's
1,106 (2010: 1,093) 'Big Box' stores in the US at September 2011 and from 247 stand-alone stores, up from 190 at the start of the year.
Best Buy Mobile US increased connections by 7.6% to 3.2m in the first half, compared to 3.0m in the same period last year. The comparative
period benefitted from some particularly successful product launches, which were not replicated in the current year.
Best Buy UK recorded losses of £46.7m, up from £28.8m in the same period last year. The business continued to invest heavily to attract
footfall and brand awareness, resulting in significant losses. The growth in the store portfolio year-on-year therefore had a negative effect on
earnings. As announced today, subject to employee consultation, Best Buy Europe intends to close the Best Buy UK business, with future
investment being focused on accelerating the development of the CPW Europe Connected World multi-channel strategy.
Best Buy Europe's Headline EBIT margin decreased from 3.5% to 1.2%, reflecting the anticipated reduction in CPW Europe EBIT and
increased losses from Best Buy UK.
During the period Best Buy Europe refinanced its debt facilities, which were due to expire in 2012. The new revolving credit facility of £400m
matures in July 2015 and has a significantly lower margin than the facilities that had previously been in place. The interest charge in the
current period was £10.0m (2010: £6.9m), reflecting the write-off of fees from the previous facility.
Best Buy Europe had an effective tax rate of approximately 25% (2010: 26%). We expect the effective rate for the full year to be somewhat
lower than the half year rate, in line with previous guidance.
Cash flow (100% basis)

Headline EBITDA pre-Best Buy UK
Working capital
Capex
Operating free cash flow pre-Best Buy UK
Best Buy UK
Other
Movement in net funds
Opening net funds
Closing net funds

6 months ended 30
September 2011
£m
108.2
(134.7)
(44.2)
(70.7)
(45.4)
(15.6)
(131.7)
131.7
0.0

6 months ended 30
September 2010
£m
129.2
(78.0)
(26.4)
24.8
(42.8)
(18.2)
(36.2)
57.4
21.2

Headline EBITDA within CPW Europe and Best Buy Mobile US reduced by 16.3% year-on-year from £129.2m to £108.2m, for the reasons
described above.
As in previous years, Best Buy Europe saw an outflow on working capital in the first half, principally reflecting the seasonal increase in stock
levels as the business gears up for its peak trading quarter. Working capital absorption was higher than in the prior year, at £134.7m (2010:
£78.0m), with an increase in stock levels year-on-year and timing differences around the retail calendar period end.
Our expectations for the full year remain in line with previous guidance, with increased capex investment in relation to the Wireless World
store format, and a similar level of working capital absorption as in the prior year.
The focus of capex in CPW Europe continued to be its store portfolio and IT platforms. Capex increased from £26.4m last year to £44.2m,
principally reflecting incremental investment in Wireless World stores.
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Total cash investment in Best Buy UK was up from £42.8m in 2010-11 to £45.4m, with higher EBITDA losses of £44.3m (2010: £27.6m)
largely offset by lower capex of £1.1m (2010: £15.2m). Capex relates principally to new store openings, net of landlord contributions.
At the end of the period, Best Buy Europe had zero net funds, down from £131.7m of net funds at the start of the year, reflecting the cash
absorption described above.
Virgin Mobile France
Headline income statement (100% basis) *

Revenue
EBITDA
Depreciation and amortisation
EBIT
EBIT %
Interest
Tax
PAT

6 months ended 30
September 2011
£m
193.0
9.8
(1.8)
8.0
4.1%
(1.5)
(2.2)
4.3

Group share

2.0

6 months ended 30
September 2010
£m
158.1
21.7
(1.8)
19.9
12.6%
(1.4)
(5.2)
13.3
6.5

* See note 6 to the financial review
Virgin Mobile France continued the sales momentum from the end of last year and added an additional 88,000 customers to the base in the
first half, taking the total base to 2.01m, compared to a net reduction of 33,000 in the same period last year. The additional acquisition costs
dampened H1 earnings, with Headline EBIT falling from £19.9m last year to £8.0m, but the investment will help to drive both earnings and
value over time.
The programme to develop a full MVNO infrastructure is progressing well, with all major service contracts now in place, and initial testing
already underway. The new platform is expected to be operational next year, and will provide increased flexibility and reduced costs, thus
enabling the business to enhance its consumer proposition.
Revenue increased by 22.1% year-on-year from £158.1m to £193.0m, reflecting the increase in the customer base in the past calendar year and
a positive foreign exchange impact. Revenue growth at a constant currency was 16.8%.
The business produced a Headline EBIT margin in the first half of 4.1% (2010: 12.6%) reflecting the high level of customer acquisition noted
above.
Interest increased year-on-year from £1.4m to £1.5m, with reduced levels of debt year-on-year being offset by an increase in interest rates.
A tax rate of 34% has been assumed, in line with the rate applicable in France, where the business is now expected to be taxed, resulting in a
tax charge of £2.2m (2010: £5.2m). The prior year charge assumed a rate of 28%, being the rate applicable in the UK at that time.
Virgin Mobile France recorded amortisation on acquisition intangibles arising on the Tele2 acquisition, of which the Group's post tax share is
£0.9m (2010: £1.5m). This charge is excluded from Headline results to avoid distortion of underlying performance.
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Cash flow (100% basis)

EBITDA
Working capital
Capex
Operating free cash flow
Other
Movement in net debt
Opening net debt
Closing net debt *

6 months ended 30
September 2011
£m
9.8
7.2
(5.9)
11.1
0.2
11.3
(63.6)
(52.3)

6 months ended 30
September 2010
£m
21.7
11.0
(4.0)
28.7
8.0
36.7
(88.2)
(51.5)

* Comprises shareholder loans of £57.2m (2010: £80.1m) and net cash of £4.9m (2010: £28.6m).
Despite the reduction in EBITDA described above, Virgin Mobile France generated strong operating free cash flow. As anticipated, the
business has seen an increase in capex year-on-year, with spend of £5.9m against £4.0m in the prior year, principally relating to the full
MVNO programme described above.
Other cash inflows in the prior year include £6.7m in relation to the finalisation of the Tele2 purchase price.
Other Group financials
Headline income statement

Revenue
Operating expenses
Joint ventures
- Best Buy Europe
- Virgin Mobile France
Interest
Tax
Profit after tax

6 months ended 30
September 2011
£m
2.8
(3.0)

6 months ended 30
September 2010
£m
2.8
(4.1)

3.1
2.0
1.3
(0.7)
5.5

18.8
6.5
1.2
(0.3)
24.9

Revenue represents rental income from the Group's freehold properties, and was flat year-on-year at £2.8m.
Operating costs decreased year-on-year, from £4.1m to £3.0m, in part reflecting a reduction in balance sheet provisions.
Net interest and investment income for the period was £1.3m (2010: £1.2m) representing interest on cash and on loans to Virgin Mobile
France, facility fees from Best Buy Europe and income from minority investments.
A tax charge of £0.7m arose in the period, compared to £0.3m in the prior year, reflecting the increase in pre-tax profitability from whollyowned operations.
As a result of the factors explained above, Headline profit after tax decreased to £5.5m (2010: £24.9m).
Statutory profit after tax decreased from £23.4m in 2010-11 to £4.6m. Statutory profits include the Group's share of amortisation of
acquisition intangibles in Virgin Mobile France, which had a post-tax effect of £0.9m (2010: £1.5m). This charge is excluded from Headline
results to avoid distortion of underlying performance. A reconciliation between Headline results and statutory results is provided in note 4 to
the financial review.
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Net funds and dividends
The Group had net funds of £97.1m at September 2011 (2010: £114.3m) and loans receivable from Virgin Mobile France of £27.5m (2010:
£38.5m). Cash outflows during the period include the final dividend for the year to 31 March 2011 of £22.7m and the purchase of own shares
at a cost of £7.0m, offset by loan repayments from Virgin Mobile France.
In line with the dividend policy announced last year we will pay an interim dividend of 1.75p per share. The ex-dividend date is Wednesday
16 November 2011, with a record date of Friday 18 November 2011 and an intended payment date of Friday 16 December 2011.
Analysts' presentation and webcast
Strategic highlights and the interim results will be presented to investors and analysts at 3pm GMT and 10am EST today Monday 7 November
2011 at the offices of UBS Investment Bank, 1 Finsbury Avenue, London EC2M 2PP. The event will be audio webcast and the presentation
slides will be available on our website, www.cpwplc.com.
Dial-in details - UK / International: +44 (0)20 3450 9987, USA: +1 877 249 9037, passcode 6551445.
Replay dial-in details - UK / International: +44 (0)20 7111 1244, USA: +1 347 366 9565, passcode 6551445#. (Available until midnight 16
November 2011)
Please note that due to this afternoon's presentation, Carphone Warehouse Group plc will no longer be hosting a presentation tomorrow, 8
November 2011.
Next announcement
The Group will provide an interim management statement for the third quarter of the current financial year on Tuesday 24 January 2012.
For analyst and institutional enquiries
Roger Taylor, CEO
Nigel Langstaff, CFO
Kate Ferry, IR Director
For media enquiries
Shane Conway, Head of PR, Best Buy Europe
Anthony Carlisle (Citigate Dewe Rogerson)

07715 170 090
07802 210 248
07748 933 206

07932 199 659
07973 611 888
020 7638 9571
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FINANCIAL REVIEW
Condensed consolidated income statement for the 6 months ended 30 September 2011 and 30 September 2010
Before
amortisation
of acquisition
intangibles

Revenue

Amortisation
of acquisition
intangibles *

After
amortisation of
acquisition
intangibles

Before
amortisation of
acquisition
intangibles

Amortisation
of acquisition
intangibles *

After
amortisation
of acquisition
intangibles

6 months ended 30 September 2011

6 months ended 30 September 2010

(Unaudited)

(Unaudited)

Notes

£m

£m

£m

£m

£m

£m

2

2.8

—

2.8

2.8

—

2.8

Cost of sales

—

—

—

—

—

—

Gross profit

2.8

—

2.8

2.8

—

2.8

(3.0)

—

(3.0)

(4.1)

—

(4.1)

5.1

(0.9)

4.2

25.3

(1.5)

23.8

Profit before interest,
investment income and
taxation

4.9

(0.9)

4.0

24.0

(1.5)

22.5

Interest income

1.4

—

1.4

1.5

—

1.5

Interest expense

Operating expenses
Share of results of joint
ventures

2,6

(0.2)

—

(0.2)

(0.3)

—

(0.3)

Investment income

0.1

—

0.1

—

—

—

Profit before taxation

6.2

(0.9)

5.3

25.2

(1.5)

23.7

(0.7)

—

(0.7)

(0.3)

—

(0.3)

5.5

(0.9)

4.6

24.9

(1.5)

23.4

Taxation
Net profit for the period

Earnings per share
Basic

5

1.2p

1.0p

5.5p

5.2p

Diluted

5

1.1p

1.0p

5.4p

5.0p

* A reconciliation of Headline results to statutory results is provided in note 4.

Copyright © 2012 www.secdatabase.com. All Rights Reserved.
Please Consider the Environment Before Printing This Document

Condensed consolidated income statement for the 6 months ended 30 September 2011 and the year ended 31 March 2011
Before
amortisation
of acquisition
intangibles

Revenue

Amortisation
of acquisition
intangibles *

After
amortisation of
acquisition
intangibles

Before
amortisation of
acquisition
intangibles

Amortisation
of acquisition
intangibles *

After
amortisation
of acquisition
intangibles

6 months ended 30 September 2011

Year ended 31 March 2011

(Unaudited)

(Audited)

Notes

£m

£m

£m

£m

£m

£m

2

2.8

—

2.8

5.6

—

5.6

Cost of sales

—

—

—

—

—

—

Gross profit

2.8

—

2.8

5.6

—

5.6

(3.0)

—

(3.0)

(8.7)

—

(8.7)

5.1

(0.9)

4.2

68.6

(2.2)

66.4

Profit before interest,
investment income and
taxation

4.9

(0.9)

4.0

65.5

(2.2)

63.3

Interest income

1.4

—

1.4

3.9

—

3.9

Interest expense

Operating expenses
Share of results of joint
ventures

2,6

(0.2)

—

(0.2)

(0.6)

—

(0.6)

Investment income

0.1

—

0.1

0.6

—

0.6

Profit before taxation

6.2

(0.9)

5.3

69.4

(2.2)

67.2

(0.7)

—

(0.7)

(1.6)

—

(1.6)

5.5

(0.9)

4.6

67.8

(2.2)

65.6

Taxation
Net profit for the period

Earnings per share
Basic

5

1.2p

1.0p

15.0p

14.5p

Diluted

5

1.1p

1.0p

14.4p

13.9p

* A reconciliation of Headline results to statutory results is provided in note 4.
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Condensed consolidated statement of comprehensive income for the 6 months ended 30 September 2011
6 months ended 30
September 2011
(Unaudited)

6 months ended 30
September 2010
(Unaudited)

Year ended 31
March 2011
(Audited)

£m

£m

£m

4.6

23.4

65.6

Currency translation

(6.6)

(1.6)

(0.1)

Total recognised income and expenses for the period

(2.0)

21.8

65.5

Net profit for the period

Condensed consolidated statement of changes in equity
6 months ended 30 September 2011
Share
capital

Share premium
reserve

Accumulated
profits

Translation
reserve

Demerger
reserve

Total

£m

£m

£m

£m

£m

£m

At the beginning of the period

0.5

754.0

741.7

12.0

Total recognised income and expenses for
the period

—

—

4.6

(6.6)

—

(2.0)

Net purchase of own shares

—

—

(7.0)

—

—

(7.0)

Dividends paid

—

—

(22.7)

—

—

(22.7)

Tax on items recognised directly in reserves

—

—

(0.2)

—

—

(0.2)

Share of other reserve movements of joint
ventures

—

—

0.5

—

—

0.5

Net movement in relation to share schemes

—

—

0.7

—

—

0.7

At the end of the period

0.5

754.0

717.6

5.4

Share
capital

Share premium
reserve

Accumulated
profits

Translation
reserve

Demerger
reserve

Total

£m

£m

£m

£m

£m

£m

At the beginning of the period

0.5

754.0

675.1

12.1

Total recognised income and expenses for the
period

—

—

23.4

(1.6)

—

21.8

Net purchase of own shares

—

—

(2.7)

—

—

(2.7)

Tax on items recognised directly in reserves

—

—

0.7

—

—

0.7

Net movement in relation to share schemes

—

—

0.6

—

—

0.6

At the end of the period

0.5

754.0

697.1

10.5

Share
capital

Share premium
reserve

Accumulated
profits

Translation
reserve

Demerger
reserve

Total

£m

£m

£m

£m

£m

£m

At the beginning of the year

0.5

754.0

675.1

12.1

Total recognised income and expenses for the
year

—

—

65.6

(0.1)

—

65.5

Net purchase of own shares

—

—

(2.7)

—

—

(2.7)

Tax on items recognised directly in reserves

—

—

1.0

—

—

1.0

Share of other reserve movements of joint
ventures

—

—

1.5

—

—

1.5

Net movement in relation to share schemes

—

—

1.2

—

—

1.2

Movements in demerger reserve

—

—

—

—

1.0

1.0

(750.2)

(750.2)

758.0

727.3

6 months ended 30 September 2010

(751.2)

(751.2)

690.5

710.9

Year ended 31 March 2011
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(751.2)

690.5

At the end of the year

0.5

754.0

741.7
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12.0

(750.2)

758.0

Condensed consolidated balance sheet as at 30 September 2011
30 September
2011
(Unaudited)
Notes

30 September
2010
(Unaudited)

31 March 2011
(Audited)

£m

£m

£m

67.4

65.7

67.8

Non-current assets
Property, plant and equipment
Non-current investments

0.1

0.1

0.1

582.1

549.5

592.2

1.1

1.2

1.4

650.7

616.5

661.5

Trade and other receivables

6.3

7.3

6.5

Cash and cash equivalents

97.1

114.3

120.6

103.4

121.6

127.1

754.1

738.1

788.6

(13.5)

(13.7)

(16.2)

Interests in joint ventures

6

Deferred tax assets
Current assets

Total assets
Current liabilities
Trade and other payables
Corporation tax liabilities

(1.8)

(0.1)

(1.2)

Provisions

(11.5)

(13.4)

(13.2)

Total liabilities

(26.8)

(27.2)

(30.6)

Net assets

727.3

710.9

758.0

0.5

0.5

0.5

Share premium reserve

754.0

754.0

754.0

Accumulated profits

717.6

697.1

741.7

5.4

10.5

12.0

(750.2)

(751.2)

(750.2)

727.3

710.9

758.0

Equity
Share capital

Translation reserve
Demerger reserve
Funds attributable to equity shareholders

Approved by the Board of Carphone Warehouse Group plc
6 November 2011
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Condensed consolidated cash flow statement for the 6 months ended 30 September 2011
6 months ended 30
September 2011
(Unaudited)

6 months ended 30
September 2010
(Unaudited)

Year ended 31
March 2011
(Audited)

£m

£m

£m

4.0

22.5

63.3

0.7

0.6

1.9

(4.2)

(23.8)

(66.4)

0.5

0.4

0.8

1.0

(0.3)

(0.4)

Operating activities
Profit before interest, investment income and taxation
Adjustments for non-cash items:
Share-based payments
Non-cash movements on joint ventures
Depreciation
Operating cash flows before movements in working capital
Decrease (increase) in trade and other receivables

0.2

(1.7)

0.2

(Decrease) increase in trade and other payables

(2.3)

2.9

5.0

Decrease in provisions

(1.7)

(0.2)

(0.4)

Cash flows from operating activities

(2.8)

0.7

4.4

Investment income received

0.1

—

0.6

Interest received

1.4

1.5

3.9

Investing activities

Acquisition of property, plant and equipment

(0.5)

(0.2)

(2.3)

Net receipts from joint ventures

7.4

11.0

14.6

Cash flows from investing activities

8.4

12.3

16.8

0.8

4.3

2.7

(7.0)

(2.7)

(2.7)

(22.7)

—

—

(0.2)

(0.3)

(0.6)

Cash flows from financing activities

(29.1)

1.3

(0.6)

Net (decrease) increase in cash and cash equivalents

(23.5)

14.3

20.6

Cash and cash equivalents at the start of the period

120.6

100.0

100.0

97.1

114.3

120.6

Financing activities
Settlement of financial instruments
Net purchase of own shares
Dividends paid
Interest paid

Cash and cash equivalents at the end of the period
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1 Basis of preparation and accounting policies
General information
A copy of the Carphone Warehouse Group plc annual report for the year ended 31 March 2011 (“Annual Report”) can be found on the
Group's website www.cpwplc.com and a copy has been delivered to the Registrar of Companies. The report of the Group's auditors was
unqualified, did not draw attention to any matters by way of emphasis and did not contain a statement under section 498(2) or (3) of the
Companies Act 2006. The information included in this document for the year ended 31 March 2011 does not constitute statutory accounts as
defined in section 434 of the Companies Act 2006. The financial statements for the 6 months ended 30 September 2011 and the 6 months
ended 30 September 2010 have not been subject to audit or review by the Group's auditors.
Basis of preparation
The financial statements of the Group are prepared in accordance with IFRS. The condensed financial statements included in this half year
report have been prepared in accordance with IAS 34 'Interim Financial Reporting'.
Going concern
The Group's future cash forecasts and revenue projections, which are considered to be based on prudent assumptions, indicate that the Group
will be able to operate within the level of its current cash resources and as such the directors believe that it is appropriate to continue to
prepare the financial statements of the Group on a going concern basis.
Accounting policies
These interim condensed financial statements have been prepared using accounting policies and methods of computation consistent with those
set out on pages 50 to 54 of the Annual Report, along with the definitions that are set out on page 80 of the same document.

Copyright © 2012 www.secdatabase.com. All Rights Reserved.
Please Consider the Environment Before Printing This Document

2 Segmental reporting
Segmental results are analysed as follows:
6 months ended 30 September 2011
Best Buy
Europe
(see note 6)
£m

Virgin Mobile
France
(see note 6)
£m

Investment
properties
and central
functions
£m

Total
£m

Revenue

—

—

2.8

2.8

Headline EBIT before share of results of joint ventures
Share of Headline results of joint ventures (post-tax)

—
3.1

—
2.0

(0.2)
—

(0.2)
5.1

Headline EBIT
Share of amortisation of joint venture acquisition intangibles
(post-tax)

3.1

2.0

(0.2)

4.9

—

(0.9)

—

(0.9)

Statutory EBIT (segment results)

3.1

1.1

(0.2)

4.0

Best Buy
Europe
(see note 6)
£m

Virgin Mobile
France
(see note 6)
£m

Investment
properties and
central
functions
£m

Total
£m

—

—

2.8

2.8

Headline EBIT before share of results of joint ventures
Share of Headline results of joint ventures (post-tax)

—
18.8

—
6.5

(1.3)
—

(1.3)
25.3

Headline EBIT
Share of amortisation of joint venture acquisition intangibles (posttax)

18.8

6.5

(1.3)

24.0

(1.5)

—

(1.5)

Statutory EBIT (segment results)

18.8

5.0

(1.3)

22.5

Best Buy
Europe
(see note 6)
£m

Virgin Mobile
France
(see note 6)
£m

Investment
properties and
central
functions
£m

Total
£m

—

—

5.6

5.6

Headline EBIT before share of results of joint ventures
Share of Headline results of joint ventures (post-tax)

—
60.4

—
8.2

(3.1)
—

(3.1)
68.6

Headline EBIT
Share of amortisation of joint venture acquisition intangibles (posttax)

60.4

8.2

(3.1)

65.5

Statutory EBIT (segment results)

60.4

6 months ended 30 September 2010

Revenue

—

Year ended 31 March 2011

Revenue

—
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(2.2)

—

(2.2)

6.0

(3.1)

63.3

3 Equity dividends
The proposed interim dividend for the year ending 31 March 2012 is 1.75p per share at an expected cost of £7.9m. No interim dividend was
paid for the year ended 31 March 2011.
The final dividend for the year ended 31 March 2011 of 5.0p per share was paid on 5 August 2011 at a cost of £22.7m.
4 Reconciliation of Headline results to statutory results
6 months ended 30 September 2011

Profit before
interest,
investment
income and
taxation
£m

Profit before
taxation
£m

Net profit
for the
period
£m

4.9

6.2

5.5

(0.9)

(0.9)

(0.9)

4.0

5.3

4.6

Profit before
taxation
£m

Net profit
for the
period
£m

Headline results
Share of amortisation of joint venture acquisition intangibles
(post-tax) (see note 6)
Statutory results

6 months ended 30 September 2010

Profit before
interest, investment
income and
taxation
£m

Headline results
Share of amortisation of joint venture acquisition intangibles (post-tax) (see note 6)

24.0
(1.5)

25.2
(1.5)

24.9
(1.5)

Statutory results

22.5

23.7

23.4

Profit before
taxation
£m

Net profit
for the year
£m

Year ended 31 March 2011

Profit before
interest,
investment
income and
taxation
£m

Headline results
Share of amortisation of joint venture acquisition intangibles (post-tax) (see note 6)

65.5
(2.2)

69.4
(2.2)

67.8
(2.2)

Statutory results

63.3

67.2

65.6

Headline results are shown before amortisation of acquisition intangibles. Headline information is provided because the directors consider that
it provides assistance in understanding underlying performance.
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5 Earnings per share
6 months
ended 30
September
2011
Headline earnings (£m)
Statutory earnings (£m)

5.5
4.6

6 months
ended 30
September
2010

Year ended
31 March
2011

24.9
23.4

67.8
65.6

Weighted average number of shares (millions)
Average shares in issue
Less average holding by Group ESOT

457.1
(3.1)

457.1
(5.5)

457.1
(4.4)

For basic earnings per share
Dilutive effect of share options
Dilutive effect of value enhancement schemes

454.0
4.2
22.9

451.6
6.1
6.2

452.7
5.7
12.7

For diluted earnings per share

481.1

463.9

471.1

Headline

1.2p

5.5p

15.0p

Statutory

1.0p

5.2p

14.5p

Basic earnings per share

Diluted earnings per share
Headline
Statutory

1.1p
1.0p

5.4p
5.0p

14.4p
13.9p

The Best Buy Europe VES was introduced in March 2010 to provide incentives to the Group's senior management. The scheme enables
participants to share in any increase in the value of Best Buy Europe above a defined minimum annual rate of return. The scheme has an initial
performance period to July 2013 and a subsequent performance period to July 2014. It is expected that the scheme will be settled using the
Company's shares.
Best Buy Europe also introduced a VES in the year ended 31 March 2010. The Group's obligations in relation to this scheme are also expected
to be met using the Company's shares.
The ultimate dilutive effect of these schemes cannot yet be determined, as they are both based on future performance. The potential effect of
the schemes has therefore been assessed by calculating the dilution that would have occurred had they vested during the period, taking an
average of the results that would have occurred on each day. On the basis of these calculations, for the 6 months ended 30 September 2011,
the schemes reach the cap applied by the Company's Remuneration Committee of 5% of total shares in issue at the vesting date.
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6 Interests in joint ventures
Interests in joint ventures are as follows:
September 30
2011

September 30
2010

31 March
2011

Business

Principal activities

Best Buy Europe

Retail, distribution, insurance, MVNO

50.0%

50.0%

50.0%

Virgin Mobile France

MVNO

47.1%

47.1%

47.1%

a)

Group balance sheet interests

The Group's interests in joint ventures are analysed as follows:
30 September 2011

Net assets
(liabilities)

Goodwill

Loans

Total

£m

£m

£m

£m

453.6

102.9

35.7

592.2

4.2

—

—

4.2

Loans repaid (net)

—

—

(7.4)

(7.4)

Share of other reserve movements

0.5

—

—

0.5

Opening balance
Share of results

Foreign exchange

(6.6)

—

(0.8)

(7.4)

Closing balance

451.7

102.9

27.5

582.1

Best Buy Europe

465.4

102.9

—

568.3

Virgin Mobile France

(13.7)

—

27.5

13.8

Closing balance

451.7

102.9

27.5

582.1

Net assets
(liabilities)

Goodwill

Loans

Total

£m

£m

£m

£m

Opening balance

384.7

106.3

50.8

541.8

Share of results

23.8

—

—

23.8

30 September 2010

Loans repaid (net)

—

—

(11.0)

(11.0)

Foreign exchange

(0.4)

(3.4)

(1.3)

(5.1)

Closing balance

408.1

102.9

38.5

549.5

Best Buy Europe

424.0

Virgin Mobile France

(15.9)

102.9

—

526.9

—

38.5

22.6

Closing balance

408.1

102.9

38.5

549.5

31 March 2011

Net assets
(liabilities)

Goodwill

Loans

Total

£m

£m

£m

£m

Opening balance

384.7

106.3

50.8

541.8

Share of results

66.4

—

Loans repaid (net)

—

—

Share of other reserve movements

1.5

—

—

1.5

Foreign exchange

1.0

(3.4)

(0.5)

(2.9)

Closing balance

453.6

102.9

Best Buy Europe

468.9

Virgin Mobile France

(15.3)

Closing balance

453.6
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—
(14.6)

66.4
(14.6)

35.7

592.2

102.9

—

571.8

—

35.7

20.4

102.9

35.7

592.2

At the start of the period, Best Buy Europe had a £350m receivables financing arrangement provided by a number of banks. This facility was
supplemented by a revolving credit facility of £125m provided equally by the Company and Best Buy, and letters of support through which
both companies were committed to providing further funding to a maximum of £50m each.
In July 2011, Best Buy Europe secured a new £400m revolving credit facility from its core bank group. This facility matures in July 2015.
Following this refinancing, the receivables financing arrangement, the shareholder revolving credit facility and the letters of support were
cancelled.
Loans are provided to Virgin Mobile France under a shareholder agreement; funding requirements are agreed between the shareholders on a
regular basis and are provided in proportion to each party's shareholding.
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b) Analysis of profits and losses
The Group's share of the results of its joint ventures is as follows:
Best Buy Europe
6 months ended
30 September
2011
£m

6 months
ended 30
September
2010
£m

Year ended
31 March
2011
£m

1,586.5

1,668.2

3,572.0

Revenue
Headline EBITDA *
Depreciation and amortisation

63.9
(45.6)

101.6
(43.5)

257.4
(87.1)

Headline EBIT
Net interest expense
Taxation

18.3
(10.0)
(2.1)

58.1
(6.9)
(13.5)

170.3
(15.2)
(34.3)

Profit after taxation

6.2

37.7

120.8

Group share of profit after taxation

3.1

18.8

60.4

* Headline EBITDA includes the unwinding of discounts for the time value of money on network commissions receivable over the life of the
customer. This unwind has a value of £4.5m in the 6 months ended 30 September 2011 (September 2010: £6.0m; March 2011: £10.0m) and is
treated as interest income in the joint venture's statutory results.
Virgin Mobile France
6 months ended
30 September
2011
£m

6 months
ended 30
September
2010
£m

Year ended
31 March
2011
£m

193.0

158.1

328.4

Revenue *
Headline EBITDA
Depreciation and amortisation

9.8
(1.8)

21.7
(1.8)

24.3
(3.7)

Headline EBIT
Net interest expense
Taxation on Headline results

8.0
(1.5)
(2.2)

19.9
(1.4)
(5.2)

20.6
(2.9)
(0.7)

Headline profit after taxation

4.3

13.3

17.0

Group share of Headline profit after taxation before change in share ownership
Gain on reduction of % share ownership

2.0
—

6.3
0.2

8.0
0.2

2.0
(0.9)

6.5
(1.5)

8.2
(2.2)

1.1

5.0

6.0

Group share of Headline profit after taxation
Group share of amortisation of acquisition intangibles (post-tax)
Group share of profit after taxation

* Revenue excludes contributions towards subscriber acquisition costs from network operators and customers, as the directors
consider that this provides a better representation of underlying performance. These items, which had a value of £29.9m in the 6 months ended
30 September 2011 (September 2010: £15.9m; March 2011: £55.1m) are netted off against acquisition costs within EBITDA. Reported
revenue on a statutory basis for the 6 months ended 30 September 2011 is £222.9m (September 2010: £174.0m; March 2011: £383.5m).
Total Group share

6 months ended
30 September
2011
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6 months
ended 30

Year ended
31 March
2011

Headline
Statutory
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£m

September
2010
£m

£m

5.1
4.2

25.3
23.8

68.6
66.4

c) Analysis of assets and liabilities
The Group's share of the assets and liabilities of its joint ventures is as follows:
Best Buy Europe

30 September
2011
£m

Non-current assets
Cash and overdrafts (net)
Other borrowings
Other assets and liabilities (net)

30 September
2010
£m

31 March 2011
£m

618.9
101.6
(101.6)
312.0

617.2
107.2
(86.0)
209.7

661.7
146.8
(15.1)
144.5

Net assets

930.9

848.1

937.9

Group share of net assets

465.4

424.0

468.9

30 September
2011
£m

30 September
2010
£m

31 March 2011
£m

Virgin Mobile France

Non-current assets
Cash and overdrafts (net)
Loans from the Group
Other borrowings
Other assets and liabilities (net)

92.6
4.9
(27.5)
(29.7)
(69.3)

91.8
28.6
(38.5)
(41.6)
(74.0)

95.1
10.7
(35.7)
(38.6)
(64.0)

Net liabilities

(29.0)

(33.7)

(32.5)

Group share of net liabilities

(13.7)

(15.9)

(15.3)

Total Group share

30 September
2011
£m

30 September
2010
£m

31 March 2011
£m

451.7

408.1

453.6

Total Group share of net assets of joint ventures
7 Analysis of changes in Group funding

At 1 April 2011
£m
Cash and cash equivalents

Cash and cash equivalents

120.6

Cash flows
£m
(23.5)

At 30 September
2011
£m
97.1

At 1 April 2010
£m

Cash flows
£m

At 30 September
2010
£m

100.0

14.3

114.3

At 1 April 2010
£m

Cash flows
£m

At 31 March 2011
£m
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Cash and cash equivalents

100.0

20.6

At the start of the period, the Group had available a committed revolving credit facility of £50m.
This facility was undrawn throughout the period and was cancelled following the refinancing of Best Buy Europe (see note 6a).
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120.6

8 Related party transactions
During the period, the Group had the following disclosable transactions and balances with its joint ventures and other related parties:
6 months ended 30
September 2011

6 months ended 30
September 2010

Year ended 31 March 2011

Best Buy
Europe

Virgin Mobile
France

Best Buy
Europe

Virgin Mobile
France

Best Buy
Europe

Virgin Mobile
France

£m

£m

£m

£m

£m

£m

Revenue for services provided

1.6

—

1.6

—

3.1

—

Net interest and other finance income

0.3

0.7

0.5

0.7

1.0

1.6

Loans owed to the Group

—

27.5

—

38.5

—

35.7

Other amounts owed by the Group

(0.2)

—

(1.2)

—

(1.2)

—

Other amounts owed to the Group

0.1

0.1

2.4

—

0.2

0.1

Revenue for services provided relates to investment property rental income.
9 Risks and uncertainties
The Group is subject to a number of risks and uncertainties which could have a material effect on its results. The Group's principal risks, and
the factors which mitigate them, are set out in the Annual Report on pages 20, 25 and 27. These risks remain consistent in the current period,
and are summarised as follows:
Best Buy Europe
• Uncertain consumer environment
• Dependence on key suppliers and customers
• Threat of competition
• Regulatory issues
• Reliance on information technology
• Foreign exchange fluctuations
Virgin Mobile France
• Uncertain consumer environment
• Dependence on key suppliers
• Threat of competition
• Reliance on information technology
Overall Group
• Principal investments are not controlled and the Group is therefore reliant on alignment with joint venture partners
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10 Post balance sheet events
Subject to shareholder approval and the consent of the bank group that provides Best Buy Europe's revolving credit facility, the Group intends
to dispose of its interests, through Best Buy Europe, in Best Buy Mobile US and Canada. As a result of this transaction, the Group will receive
a dividend of £813m, which is not expected to be subject to corporation tax, and it is the Group's intention to return as much of this income as
possible to shareholders as a one-off distribution. The Group will also receive consultancy fees of £5m per annum over the next 5 years. The
completion of this transaction is expected to result in the accelerated vesting of certain employee incentive schemes. Full details of this will be
provided in the circular to shareholders in relation to the transaction.
Additionally, subject to employee consultation, Best Buy Europe intends to close the Best Buy UK business and instead to focus further on the
development of its Connected World proposition through its CPW Europe stores and online channels. It is anticipated that Best Buy UK will
incur further operating losses of approximately £25m-£30m in the period up to closure and that cash costs of closure will be in the range of
£65m-£75m post-tax. These costs comprise lease exit costs, employee redeployment or redundancy, stock disposal and contract termination
costs. We also expect non-cash asset write downs of approximately £40m-£45m as a result of closure.
11 Statement of directors' responsibilities
The unaudited interim condensed financial statements for the 6 months ended 30 September 2011 have been prepared in accordance with
IAS 34 'Interim Financial Reporting', as adopted by the European Union and the Disclosure and Transparency Directive Rules (“DTR”). The
interim management report herein includes a fair review of the important events during the first 6 months and description of principal risks
and uncertainties for the remainder of the financial period, as required by DTR 4.2.7, and a fair review of disclosure of related party
transactions and changes therein, as required by DTR 4.2.8.
The directors of Carphone Warehouse Group plc are listed in the Annual Report on pages 30 to 31 and on the Group's website
www.cpwplc.com.
By order of the Board
Nigel Langstaff
Chief Financial Officer
6 November 2011
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Carphone Warehouse Group plc Interim Results & Strategy Update 7th November 2011 Interim Results for the 6 months ended 30 September 2011 1.
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Agenda • Strategic Highlights Charles Dunstone - Chairman • Interim Results 2011-12 & Strategy Update Roger Taylor - CEO • Financial Update Nigel Langstaff - CFO
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Strategic Highlights Charles Dunstone Chairman
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Strategic Highlights • Sale of interest in Best Buy Mobile (US & Canada) • Closure of Best Buy UK ‘Big Box’ • Launch of Global Connect • Focus on CPW’s connectivity strategy
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Interim Results 2011-12 & Strategy Update Roger Taylor CEO
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Continuing • CPW Europe Headline EBIT £24.4m, pre £4.4m reorganisation charge (2010: £44.2m) • 18 to 24mth contracts (LFL -3.9%, connections -8.8%) • Slower prepay market • Product launch timing • Virgin Mobile France Headline EBIT £8.0m (2010: £19.9m) • Strong revenue growth of 22.1% • Net adds of 88,000 (2010: net reduction of 33,000) • H1 focus on customer acquisitions, increased SAC Other • Best Buy Mobile US profit share up 5.4% to £45.0m (2010: £42.7m) • Weaker Q2 (product launch timing) • Best Buy UK EBIT loss of £46.7m (2010: loss of £28.8m) Interim Results 2011-12 H1 in line with expectations No change to full year guidance for continuing business
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Christmas 2011 iPhone 4 (8gb) Blackberry Curve 8520 Samsung Galaxy Mini £419.00 £129.95 £69.95 New Prepay smartphones CPW exclusives* Blackberry 9300 Samsung Galaxy Europa HTC Wildfire S £159.95 £49.95 £129.95 Nokia C2-02 Nokia C3-00 £69.95 £69.95 Samsung Tocco Lite Alcatel OT810 £49.95 £49.95 *Exclusive features such as content, back cover or add on products
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Postpay propositions HTC Sensation XL Nokia Lumia 800 iPhone4S 16GB Blackberry Bold 9900 Free from £31/mth Free from £31/mth Free from £41/mth Free from £31/mth Choose your FREE gift and FREE phone
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Closure of Best Buy UK „Big Box‟ Focus on „Connected World‟ with one brand • Connectivity strategy prioritised: higher and proven rate of return • Store closure expected by end of calendar year 2011 (losses through to closure £25m-£30m) • Redeployment of Best Buy UK talent • Exceptional cash costs of closure £65m-£75m • Non-cash asset write-downs of £40m-£45m • CPW’s share of total net cash investment from inception to closure c.£100m
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„Connected World‟ - the next step ‘To INSPIRE & GUIDE in this connected world, making people’s lives better through technology’ Extended “connected” product range Higher profit pool categories Further Geek Squad & services roll out Multi-channel „click & connect‟ Extended customer touch points Accessories PH/CPW Stores Integrated web M Commerce A refocused business that plays to our strengths

Copyright © 2012 www.secdatabase.com. All Rights Reserved.
Please Consider the Environment Before Printing This Document

CPW Connected World WIRELESS WORLD ++ CONNECTED WORLD Advice on smartphones, tablets, laptops & all other technology that connects your world Your connected retailer • Faster store conversion • Increase in total sq ft: 15%-20% over next 3 to 5 years • Expanding online proposition • Compelling returns
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• Launch of new JV with Best Buy Co., Inc. • Driving Connected World into new markets • Partnerships with major retailers in target markets • Capital-light • Sharing expertise, vendor relationships and best retail practice • Effective operational governance Global Connect Replicating partnership success across the globe
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Global Connect - China • 1.3bn with 50% urban population • 68% mobile penetration nationally • Over 350m handset sales in 2011 • Best Buy - Five Star • National Chinese CE retailer • Revenue US$1.7bn FY11 • Jiangsu based • 210 stores in 6 regions by end FY12 • Ambitious 5 year roll-out plan • Mobile SWAS & SAS proposition • Launch Pilot early 2012 Source: Data Monitor, Euro Monitor; Strategy Analytics; Gartner
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Sale of interest in Best Buy Mobile (US & Canada) • Enable our US partners to pursue ‘Connect’ strategy & market a wider range of products • Consideration £838m for Best Buy Mobile (US & Canada) • Upfront cash payment of £813m ($1,303m) • Ongoing consultancy fee of £5m pa for five years • Intention to return upfront cash payment to shareholders • No corporation tax expected to arise on upfront cash payment Realising value for our shareholders
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Best Buy Europe FMV CPW Put & BBY Call (2 years: BBY Call China/Mexico only) FMV FMV less 10% CPW Put & China/Mexico FMV Formalisation of long-term ownership FMV - fair market value Global Connect Global Connect Delivering shareholder value 3 Years then 4 Years later
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Other deal issues • Up to 170p per share to be distributed to shareholders • Global Connect agreement • Governance • Best Buy Europe dividend policy
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Proposed transactions with Best Buy Co., Inc. Conditions CPW shareholder approval Anticipated timetable 7th November 2011 Announcement of sale of interest in Best Buy Mobile (US & Canada) November/December Production of circular January 2012 1st week 3rd week Circular distributed to CPW shareholders CPW shareholder meeting to approve February 2012 Cash distribution via B Share Scheme Effective over 2011/12 & 2012/13 tax years
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v CPW Europe 50% Virgin Mobile France 47% Property 100% MV of £70m-£80m Cash & loans receivable c.£125m Mexico & China 20% profit share New territories 50% profit share Best Buy Mobile Consultancy fee £25m over 5 years Revised Group Structure CPW Europe potential upside Post distribution of up to £813m to shareholders Global Connect

Copyright © 2012 www.secdatabase.com. All Rights Reserved.
Please Consider the Environment Before Printing This Document

Financial Update Nigel Langstaff CFO
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Summary H1 financials • CPW Europe affected as anticipated by 24 month contracts in the UK and SP transition in Germany, including £4m reorganisation charge • Best Buy Mobile US reflects strong prior year comparatives • Unsustainable level of losses within Best Buy UK, resulting in decision to close • Strong period of customer additions caused increased SAC at Virgin Mobile France • Interim dividend of 1.75p, payable in December Headline Group EPS £'m H1 2011-12 H1 2010-11 YoY 100% CPW Europe 20 44 Best Buy Mobile US 45 43 Best Buy UK (47) (29) Tax and interest (12) (20) Best Buy Europe (50%) 3 19 -84% Virgin Mobile France (47%) 2 6 -68% Other 1 - Profit after tax 6 25 -78% Basic EPS 1.2p 5.5p -78%
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Best Buy Europe financials - EBIT • Revenue in line with expectations, with LFL down 3.9% and c.£60m negative impact from Germany • CPW Europe GM% held up well, but overall GM% suppressed by Best Buy UK • Opex savings despite Best Buy UK and German reorganisation costs Best Buy Europe Headline EBIT £'m H1 2011-12 H1 2010-11 YoY Revenue 1,587 1,668 -5% Gross margin 442 484 GM% 27.8% 29.0% -120bp Opex (423) (425) Best Buy Mobile US 45 43 EBITDA 64 102 -37% D&A (46) (44) EBIT 18 58 -69% EBIT% 1.2% 3.5%
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Virgin Mobile France financials - PAT • Strong revenue growth, with last year’s customer base growth weighted to H2 • Net adds of 88,000 (net reduction of 33,000 last year) resulting in high SAC • Underlying EBIT before increased net adds showing good progress Virgin Mobile France Headline PAT £'m H1 2011-12 H1 2010-11 YoY Revenue 193 158 22% EBITDA 10 22 -55% D&A (2) (2) EBIT 8 20 -60% EBIT% 4.1% 12.6% Interest (2) (1) Tax (2) (5) Profit after tax 4 13 -68%

Copyright © 2012 www.secdatabase.com. All Rights Reserved.
Please Consider the Environment Before Printing This Document

Best Buy Europe financials - cash flow • EBITDA down YoY (24m contracts, Germany) • YoY increase in H1 working capital outflow reflects higher stock levels and other short-term timing issues • Full year working capital expectation in line with guidance • Capex investment in Wireless World roll-out and IT platforms Best Buy Europe cash flow £'m H1 2011-12 H1 2010-11 YoY EBITDA pre-Best Buy UK 108 129 Working capital (135) (78) Capex (44) (26) OFCF pre-Best Buy UK (71) 25 Best Buy UK (45) (43) Other (16) (18) Net cash flo (132) (36) Closing net fund - 21
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Update on full year guidance Continuing June guidance Update CPW Europe EBIT flat to +10% As June; likely to be lower end given (£135m - £150m) subdued prepay market Interest flat (£15m) Tax 23-24% Virgin Mobile France EBIT up 20-25% As June Basic EPS Pending Best Buy UK 11.5p - 12.0p Regular dividend 3 x cover c.5p Other Best Buy Mobile US No profit share beyond H1 Best Buy UK Losses to closure estimated at £25m-£30m One-off distribution B share scheme n/a Up to £813m As June
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Estimated costs of Best Buy UK closure • All closure plans subject to employee consultation • Significant investment in redeployment of people where possible • Average lease length c.10 years Cash costs £'m Property c.40 Average annual rent c.£860k per store People 10-15 Redeployment / redundancy Other 15-20 Stock disposal, contract exit 65-75 Non-cash charges £'m Asset write-downs 40-45 Net of lease incentives 40-45
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Q&A
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Best Buy Europe guidance update CPW Europe FY guidance H1 actual Comments Space Up 2-3% Up 1% H1 weighting to franchise stores LFL revenue + / - 2% Down 3.9% H1 in line with expectations, with flat to low single digit positive LFLs expected in H2 Connections Down 0 to 5% Down 8.8% Now expecting down 5-10% for FY (weaker prepay) German SP Revenue down c.£100m Revenue down c.£60m Impact weighted towards H1; Earnings down c.£10m Earnings down c.£10m full year guidance unchanged EBIT % Strengthen YoY Down YoY H1 expected, FY guidance unchanged EBIT Flat to +10% H1 expected, FY in line with guidance - £25m down in H1 £24m down in H1 likely to be at the lower end Best Buy Europe FY guidance H1 actual Comments Interest Flat Up £3.1m Write-off of legacy facility fees, following summer refinancing; FY guidance unchanged Tax 23-24% 25% FY guidance unchanged OFCF (ex BBUK) Similar Down YoY H1 OFCF affected by short-term issues; FY guidance for CPW Europe unchanged
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Virgin Mobile France financials - cash flow • Strong cash generation despite investment in growth • Capex investment in full MVNO development • Other in prior year included Tele2 purchase price adjustment Virgin Mobile France cash flow £'m H1 2011-12 H1 2010-11 YoY EBITDA 10 22 Working capital 7 11 Capex (6) (4) OFCF 11 29 Other 0 8 Net cash flow 11 37 Closing debt (52) (51)
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Virgin Mobile France guidance update Virgin Mobile FY guidance H1 actual Comments Net adds 100,000 to 150,000 88,000 FY guidance unchanged Revenue Up 10-15% Up 22% FY guidance unchanged EBIT margin ~7% 4.1% Increased customer acquisition in H1; FY guidance unchanged OFCF Similar Down YoY Increased customer acquisition in H1; FY guidance unchanged
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Group financials - EPS Headline Group EPS £'m H1 2011-12 H1 2010-11 YoY Revenue 3 3 Opex (3) (4) Best Buy Europe 3 19 -84% Virgin Mobile France 2 6 -68% Net interest and tax 1 1 Profit after tax 6 25 -78% Basic EPS 1.2p 5.5p -78% • Expected seasonality in CPW Europe and increased losses in Best Buy UK suppressed YoY earnings from Best Buy Europe • Virgin investment in growth again suppressed short-term earnings
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Group financials - cash and dividends • Planned dividend of c.5p, with 1.75p interim • No short-term plan for additional returns out of existing cash resources • Other in prior year includes FX gains on hedges Group funds £'m H1 2011-12 H1 2010-11 Net funds b/f 121 100 Dividends / own shares (30) (3) Virgin Mobile France loan repayments 7 11 Other (1) 6 Net funds c/f 97 114 VMF loans receivable 28 39 Net funds inc. loans 125 153
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7th Nov 2011

Best Buy Europe to focus its 'connectivity' strategy on Carphone Warehouse stores and to begin consultation on the closure of its UK
Best Buy branded big box stores
Large majority of Best Buy employees to be redeployed within Carphone Warehouse's UK operations
Best Buy Europe, the joint venture between Carphone Warehouse Group plc and Best Buy Co., Inc. today announced its intention to focus its
capital investment and 'connectivity' strategy on its small box Carphone Warehouse stores and to close its Best Buy branded big box stores in
the UK.
Best Buy Europe's strategy is built around the central theme of 'connectivity' and an evolving Carphone Warehouse store format to deliver a
great customer experience within this exciting technological space. A key component of this has been the development of its 'Wireless World'
store format, which provides a wider range of connected devices and a higher level of service than traditional Carphone Warehouse stores.
These stores have delivered compelling returns and have been exceptionally well received by customers.
Since 2008, the consumer electronics marketplace has changed substantially as a result of the economic times, the progress of online retailing
and the growth of new products such as smartphones, tablets and apps. Best Buy Europe believes that its 'connectivity' strategy should be
prioritised within Carphone Warehouse because it offers a superior rate of return on capital investment and is best placed to meet the future
needs of customers.
With this refocus in strategy, the company will now be able to accelerate the roll-out of its 'Wireless World' stores and the enhancement of its
online and mobile commerce platforms. Furthermore, it will look to integrate capabilities and product ranges from the Best Buy business into
this format.
At the same time, a consultation on the closure of its Best Buy branded stores will start with all Best Buy team members. Best Buy Europe is
confident it will be able to redeploy the large majority of those affected within other areas of its business. The intention is to complete the
closure of these stores by the end of the calendar year.
Andrew Harrison, CEO of Best Buy Europe, said: “After conducting a thorough strategic review of our operations, we believe that our
capital investment and 'connectivity' strategy should be prioritised within our Carphone Warehouse stores as they offer a higher and proven
rate of return. The technology world has changed substantially since 2008 and we are confident we will best serve our customers by investing
in a single brand and format rather than two.”
“We are very proud of our Best Buy team members. They have been exceptionally committed and have delivered fantastic customer service.
Our immediate focus is on ensuring that they are offered new opportunities within Carphone Warehouse and Geek Squad, where they will
help us deliver a best-in-class customer experience. “
“We have within Carphone Warehouse a proven way of meeting customers' emerging needs around connectivity. We will now concentrate on
evolving our store development and building the complementary multi-channel capabilities to fuel our continued growth.”
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For media enquiries:
Shane Conway, Head of PR

07932 199 659

Notes to Editors
•

Best Buy Europe is a joint venture between Carphone Warehouse Group plc and Best Buy Co., Inc. and was formed in May 2008.
It operates 2,453 stores in nine European countries under its "Carphone Warehouse" and "Phone House" brands. The business is
evolving its existing retail proposition to provide a broader range of products and services through its 'Wireless World' format stores.
Carphone Warehouse is the largest independent mobile phone retailer in the UK, with 805 stores nationwide

•

141 of Carphone Warehouse's 805 UK stores and 56 of its 1,648 Continental European stores are 'Wireless World' format stores

•

Best Buy UK has eleven stores in the UK - in Thurrock (Essex), Hedge End (Southampton), Merry Hill (Birmingham), Aintree
(Liverpool), Croydon, Derby, Cribbs Causeway (Bristol), Hayes, Rotherham, Nottingham and Enfield

•

Details of Carphone Warehouse plc's announcement can be found at www.cpwplc.com

•

Details of Best Buy Co., Inc.'s announcement can be found at www.investors.bestbuy.com

•

Best Buy customers' service plans (including insurance policies) manufacturer warranties, financial services contracts, home
deliveries and other services are not affected by this announcement. For full details go to www.bestbuy.co.uk/customernotice or
call 0800 380 00 00
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Best Buy to Acquire mindSHIFT®
Technologies, Inc. for $167 Million
Acquisition adds small and mid-sized business IT offerings
to Best Buy global services portfolio
#1 MSP to SMBs anticipates acceleration of
growth under Best Buy ownership
MINNEAPOLIS, Nov. 7, 2011 – Best Buy (NYSE: BBY) said today that it has reached an agreement to acquire mindSHIFT Technologies,
Inc., the nation's leading managed service provider (MSP) for small and mid-sized businesses, for $167 million. The transaction will help
accelerate Best Buy's growth in the small and mid-sized business IT services category. mindSHIFT provides cloud services, data center
services and professional services to more than 5,400 clients and 25,000 managed desktops in key markets throughout the United States.
The combination of mindSHIFT 's capabilities and Best Buy's points of distribution through its retail, Geek Squad services and Best Buy For
Business operations is expected to create a competitive advantage that would provide an opportunity for the two companies to capture greater
share within the estimated $40 billion small and mid-sized business MSP market. mindSHIFT, the current MSP category leader for small and
mid-sized business, has been named the top-ranked business in the MSP space in the United States for the past three years, and the leading
MSP in the world in 2009 and 2010 by trade publication MSPmentor.
“There's no question that acquiring the skills, capabilities and clients of mindSHIFT has the potential to help expand Best Buy's global
services capabilities in the vast small and mid-sized business market,” said George Sherman, senior vice president of Best Buy Services. “As
important, the mindSHIFT team will bring added experience, talent and resources to the remote support capability we have been building
within our multi-channel tech service unit Geek Squad.”
“We are very closely aligned with Best Buy in both corporate vision, and in our culture of integrity, customer value and results,” said Paul
Chisholm, chairman and CEO of mindSHIFT. “Best Buy is committed as a corporate objective to expand its small business IT services
business, and mindSHIFT will be one of the foundations of this strategy.”
Through the acquisition, Best Buy will help mindSHIFT expand its capabilities for current and future small and mid-sized business clients in
industries such as legal, healthcare, financial, non-profits, associations and education. Like Best Buy's purchase of Geek Squad in 2002, the
goal of the acquisition is to support and leverage the proven mindSHIFT business model while giving its management the freedom and
resources to grow. mindSHIFT will continue to operate under its current name, management team and capabilities, which currently include
500 employees at offices in Boston; Long Island, N.Y.; Minneapolis; Morrisville, N.C.; New York City; Philadelphia and Washington, D.C.
The transaction, which is expected to close on or around calendar year-end, is subject to customary closing conditions.
The Bank Street Group LLC served as Exclusive Financial Advisor to mindSHIFT in connection with this transaction.
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About Best Buy Co., Inc.
Best Buy Co., Inc. (NYSE: BBY) is a leading multi-channel global retailer and developer of technology products and services. Every day our
employees – 180,000 strong - are committed to helping deliver the technology solutions that enable easy access to people, knowledge, ideas
and fun. We are keenly aware of our role and impact on the world, and we are committed to developing and implementing business strategies
that bring sustainable technology solutions to our consumers and communities. For information about Best Buy, visit www.bby.com and to
shop at Best Buy, visit www.bestbuy.com.
Media Contacts:
Paula Baldwin
Director of Public Relations, Best Buy
612-291-6126 or paula.baldwin@bestbuy.com
Susan Busch
Senior Director of Public Relations, Best Buy
612-291-6114 or susan.busch@bestbuy.com
Lisa Masiello
mindSHIFT Technologies
617-243-2757 or lisa.masiello@mindshift.com
Jim Garvey
mindSHIFT Technologies
631-864-0271 or jim.garvey@mindshift.com
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