SECURITIES AND EXCHANGE COMMISSION

FORM 8-K

Current report filing

Filing Date: 2011-11-07 | Period of Report: 2011-11-06
SEC Accession No. 0001019687-11-003409

(HTML Version on secdatabase.com)

Mailing Address Business Address
LENCO MOBILE INC. 345 CHAPALA STREET 345 CHAPALA STREET
CIK:1100202| IRS No.: 753111137 | State of Incorp.:DE | Fiscal Year End: 1231 SANTA BARBARA CA 93101 SANTA BARBARA CA 93101
Type: 8-K | Act: 34 | File No.: 000-53830 | Film No.: 111183009 805-567-0130

SIC: 7310 Advertising

Copyright © 2012 www.secdatabase.com. All Rights Reserved.
Please Consider the Environment Before Printing This Document


http://www.sec.gov/Archives/edgar/data/0001100202/000101968711003409/0001019687-11-003409-index.htm
http://edgar.secdatabase.com/378/101968711003409/filing-main.htm
http://www.secdatabase.com/CIK/1100202
http://www.secdatabase.com/CIK/1100202
http://www.secdatabase.com/FileNumber/53830
http://www.secdatabase.com/SIC/7310
http://www.secdatabase.com

UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

FORM 8-K

CURRENT REPORT

Pursuant to Section 13 or 15(d) of
the Securities Exchange Act of 1934

Date of Report (Date of Earliest Event Reported): November 6, 2011

Lenco Mobile Inc.
(Exact Name of Registrant as Specified in Charter)

Delaware 000-53830 75-3111137
(State or Other Jurisdiction (Commission File Number) (IRS Employer
of Incorporation) Identification No.)
345 Chapala Street, Santa Barbara, California 93101
(Address of Principal Executive Offices) (Zip Code)

Registrant’s Telephone Number, Including Area Code: (805) 308-9199
(Former Name or Former Address, if Changed Since Last Report)

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of
the following provisions (see General Instruction A.2. below):

O Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
O Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
O Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))

O Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13¢e-4(c))
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Item 1.01. Entry into a Material Definitive Agreement.

On November 6, 2011, Lenco Mobile Inc. and iLoop Mobile, Inc., a Delaware corporation (“iLoop”), entered into a merger agreement
(the “Merger Agreement”). Under the terms of the Merger Agreement, a newly formed subsidiary of Lenco will merge with and into
iLoop. After the effective time of the merger, iLoop will continue as the surviving entity of the merger and will thereafter be a wholly-owned
subsidiary of Lenco.

iLoop’s Business and the Purpose of the Transaction.
iLoop Mobile is a leading mobile marketing company in the United States serving major multinational customers.

iLoop’s solutions include mobile marketing strategy, text messaging, mobile coupons with point of sale integration, CRM based
messaging, location-based services and targeting, mobile sites and apps, mobile content delivery, and APIs that permit a wide range of other
mobile services. iLoop Mobile offers its solutions platform as a managed service and under license as a self-service SaaS (software as a service)
platform, with strategic professional services when needed.

Lenco’s MMS platform and solutions provide advertisers and wireless carriers with the means to deliver large, high volume campaigns
through rich media messaging with highly personalized content optimized for each different device. For advertisers, this means they can, for
the first time, deliver a highly engaging user experience while taking advantage of the pervasive reach of mobile.

The combined business of Lenco and iLoop will provide the broadest suite of solutions available to the mobile marketing sector,
offering customers advanced technological capabilities to reach billions of consumers on a personalized, targeted basis. The merger would
combine Lenco’s international operations and rich media platforms with iLoop’s market leadership in the United States. Together, the
combined company would possess operations on five continents serving leading multi-national brands and wireless carriers around the globe.

Term of the Merger Agreement.

In connection with the merger, Lenco will pay an aggregate consideration of $42.0 million for iLoop, comprising the issuance of
approximately 32 million shares of common stock or common stock equivalents, 119,000 shares of Series B Preferred Stock, $4.3 million in
subordinated promissory notes, and cash or the assumption of liabilities in the amount of $13.2 million. All of iLoop’s outstanding options and
warrants will terminate and be cancelled at the effective time of the merger. Lenco has agreed to set aside a pool of shares of its common stock
to be reserved for issuance to iLoop employees as equity incentive compensation in the form of future stock or option grants. The pool will
be equal to the number of options to purchase iLoop common stock outstanding immediately prior to the merger, but in no event more than
4,031,405 shares.

The Merger Agreement contemplates that Lenco will designate and issue a class of Series B Preferred Stock, comprised of up to
120,000 shares of preferred stock, which is contemplated to have the following rights, privileges and preferences:

Ranking: junior to Lenco’s Series A Convertible Preferred Stock and senior to Lenco’s common stock.
Stated Value: $100.00 per share.
Dividends: accrue on stated capital at a rate of 15% per annum and are payable upon liquidation or redemption.

Liquidation: in the event of liquidation, after payment of all indebtedness and amounts due to the Series A Convertible Preferred
Stock, the holders of the Series B Preferred Stock will be entitled to receive their stated value plus any accrued dividends before any
payments are made to holders of common stock.

Voting: no voting rights; provided that until such time as Lenco appoints certain iLoop designees to its Board of Directors, Lenco
cannot take any of the following actions without the consent of the holders of a majority of the outstanding Series B Preferred Stock:
(a) enter into any transaction with an affiliate; (b) change the authorized number of members of Lenco’s Board of Directors: or (c)
enter into any transaction that involves the sale, issuance, or potential issuance by Lenco of common stock (or securities convertible
into common stock) equal to twenty percent (20%) or more of Lenco’s then outstanding common stock, calculated on a fully-diluted
basis.
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Conversion: no conversion rights.

Redemption: the holders of a majority of Series B Preferred Stock can demand optional redemption of all or part of the Series B
Preferred Stock at any time following the second anniversary of the date of issuance, provided, however, that optional redemption can
only be made once during any 12 month period and only if, at the time of the demand, the sum of Lenco’s cash, cash equivalents and
marketable securities has exceeded $10 million for the prior two consecutive quarterly periods. Lenco’s obligation to redeem Series
B Preferred Stock on any optional redemption is limited to the amount by which its cash, cash equivalents and marketable securities
exceeds the amounts due on Lenco’s outstanding subordinated promissory notes plus $10 million. Lenco has the optional right to
redeem the Series B Preferred Stock, in whole or in part, at any time following the earlier of the second anniversary of the date of
issuance, or a change in control; provided that there is a 5% prepayment penalty for optional redemptions made between the second
anniversary and the fourth anniversary following the date of issuance. Lenco is required to redeem any remaining outstanding Series
B Preferred Stock on the fifth anniversary of date of issuance.

The Merger Agreement also contemplates that Lenco will issue up to $4.3 million of subordinated promissory notes which would have
the following terms and conditions:

Interest: 12% per annum payable in cash on each anniversary of the date of issuance.

Amortization: 30% of the outstanding principal on the first anniversary, 30% on the second anniversary and 40% on the third
anniversary.

Maturity: three years from the date of issuance.

Event of Default: upon the occurrence, and during the continuation of an event of default, the interest rate payable under the
subordinated note increases by two percent. There is no right of acceleration in an event of default.

Ranking: the subordinated promissory notes will be unsecured and will rank junior to any future secured indebtedness.

Liquidation: in an event of liquidation, the holders of the subordinated notes will be entitled to receive the stated value of their
subordinated notes, plus accrued and unpaid interest, after payment of amounts due on Lenco’s Series A Convertible Preferred Stock,
but prior to any payment being made on any Series B Preferred Stock or any other equity securities.

The representations and warranties under the Merger Agreement generally survive for a period of 18 months following the closing;
except in the cases of certain warranties and representations related to authorization of the merger transaction, capital structure, indebtedness
and taxes, which will survive for their applicable statute of limitations.

Lenco, on the one hand, and iLoop’s stockholders, on the other hand, have agreed to indemnify one another against any breach of
representation, warranty or covenant in the Merger Agreement. No indemnification for breaches of representations and warranties of iLoop
under the Merger Agreement (other than representations and warranties related to the authorization of the merger transaction, capital structure,
indebtedness and taxes) will be required to be made by the iLoop stockholders until the aggregate amount of all indemnification claims exceeds
$250,000 at which point, indemnification shall be available for the entire amount claimed.

Lenco will retain 10% of the shares of Series B Preferred Stock and common stock issuable in the Merger Agreement as a holdback to
secure iLoop’s indemnification obligations. The holdback will be place for 18 months following the closing. The indemnification obligations
for iLoop’s shareholders under the Merger Agreement are limited to the shares held in the holdback account for breaches of representations and
warranties of iLoop under the Merger Agreement other than representations and warranties related to the authorization of the merger transaction,
capital structure, indebtedness and taxes. For purposes of indemnification claims, the common stock in the holdback account will be valued at
$0.40 per share and the Series B Preferred Stock in the holdback account will be valued at $100.00 per share.

Covenants.

Under the Merger Agreement, Lenco and iLoop have agreed to certain other covenants. iLoop has agreed to seek the approval
of its stockholders to the merger. Each of Lenco and iLoop has agreed to provide the other with access to information and to protect the
confidentiality of information shared. They have also agreed to take such actions and secure such consents as may be necessary or appropriate
to carry out the transactions under the Merger Agreement and each has agreed to bear its own expenses related to the transaction.
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In addition, Lenco has agreed, upon consummation of the merger, to the following additional covenants:

indemnify the directors and officers of iLoop for a period of six years following the closing on terms that are at least as
favorable to the officers and directors as those that are currently in place.

e use reasonable efforts to make its employee benefits plans available for the iLoop employees.

appoint two of iLoop’s current directors—Matt Harris and Jorgen Larsen—to join Lenco’s Board of Directors upon closing;
and

submit to a vote of its stockholders at its next annual meeting of stockholders after the closing, a proposal to amend its
Certificate of Incorporation to require Lenco to receive approval from at least 66 2/3% of the members of the Board of
Directors before entering into any transaction that involves (i) a change in control, (ii) the sale, issuance, or potential
issuance by Lenco of common stock (or securities convertible into common stock) equal to fifteen (15%) or more of Lenco’s
then outstanding common stock, calculated on a fully-diluted basis, and (iii) the issuance of certain indebtedness for borrowed
money.

Conditions to Closing.

The closing of the transactions contemplated by the Merger Agreement is subject to a number of conditions, including the accuracy of
each party’s representations and warranties, performance of all covenants, securing any relevant government approvals or third party consents,
receipt of pay off letters and other closing certificates, and the absence of any event that could have a material adverse effect upon one of the
parties or its business.

In addition to these conditions, the parties’ obligation to consummate the merger is conditioned upon:

each of iLoop’s top executives having entered into an Employment Agreement with Lenco on terms reasonably acceptable to
Lenco and iLoop; and

Lenco securing a minimum of $11.5 million in financing to fund certain liabilities of iLoop and the operations of the
combined enterprise.

Either party can terminate the Merger Agreement if the closing has not occurred by February 6, 2012, or if the financing contingency
has not been satisfied by December 14, 2011.

In order to fund the working capital needs of the combined business, Lenco intends to raise funds through the sale of equity
securities. Sterling Capital Partners, an entity in which Michael Levinsohn has a beneficial ownership interest has agreed to participate in the
private placement transaction, and has pre-funded a $200,000 contribution to the offering, pursuant to the terms of a convertible promissory
bridge note dated November 3, 2011 (the “Bridge Note”). The amounts due under the Bridge Note bear interest at 8% per annum and are
automatically converted into securities on the same terms and conditions as Lenco’s next qualified financing. Principal and accrued interest
under the Bridge Note, if not previously converted, are payable on July 31, 2012. Except as set forth above, there are no arrangements or
agreements in place with respect to the sale of any equity securities. The information in this report does not constitute an offer of securities for
sale.

Interests of Certain Parties.

BAIJL Investments LLC, a Delaware limited liability company, is an investor in iLoop. The two members of BAJL Investments LLC
are James Liang, Lenco’s Chairman of the Board, and an affiliate of Pablo Enterprises LLC, a 10% stockholder of Lenco. BAJL Investments
acquired a promissory note from iLoop which provides for payment of $1.5 million on maturity. The maturity is the earlier of February 22,
2012, or the closing of a transaction involving a change in control. The consummation of the merger in connection with the Merger Agreement
would result in a change in control of iLoop and would trigger the repayment obligations under the promissory note.

Incorporation by Reference.
The foregoing description of the terms of the Merger Agreement and the Bridge Note are qualified in their entirety by reference to the

provisions of the Merger Agreement and form of Bridge Note, which are included as Exhibit 2.1 and 4.1 to this Form 8-K and incorporated by
reference.
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A copy of the press release announcing the proposed merger with iLoop is attached as Exhibit 99.1 to this report and is incorporated
herein by reference.

Forward Looking Statements.

This report contains forward-looking statements, including expectations concerning the merger of Lenco and iLoop, expected
completion of the merger, anticipated synergies to be achieved from the merger, anticipated trends in financial results, and other financial and
business results. The proposed merger is subject to standard terms and conditions to close, and no assurances can be given that the merger will
be completed or that the anticipated benefits from the merger will be realized. The forward-looking statements in this report involve known
and unknown risks, uncertainties and other factors that may cause its actual results, levels of activity, performance or achievements to differ
materially from results expressed or implied by this report. For a discussion of certain risks that may impact the Company's operations see the
discussion under "Risk Factors" in the Company's annual report on Form 10-K and other documents filed with the SEC. Neither Lenco nor any
company mentioned in this report undertakes any obligation to update or revise forward-looking statements to reflect changed assumptions,
the occurrence of unanticipated events or changes to future operating results. Lenco Mobile Inc. assumes no obligation and does not intend to
update these forward-looking statements, except as required by law.
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Item 3.02. Unregistered Sales of Equity Securities.
The information provided in response to Item 1.01 of this report is incorporated by reference into this Item 3.02.

The offering of the shares of our Series B Preferred Stock and common stock pursuant to the Merger Agreement was made in a private
placement transaction under Section 4(2) of the Securities Act of 1933, as amended and Rule 506 of Regulation D promulgated thereunder. The

offering was not conducted in connection with a public offering and no public solicitation or advertisement was made or relied upon by the
investors in connection with the offering.

Item 9.01. Financial Statements and Exhibits.
(d) Exhibits.

Exhibit No. Description
2.1 Merger Agreement dated November 6, 2011 between Lenco Mobile Inc. and iLoop Mobile Inc.
4.1 Convertible Promissory Bridge Note dated November 3, 2011
99.1 Press Release dated November 7, 2011.
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, as amended, the registrant has duly caused this report to be
signed on its behalf by the undersigned hereunto duly authorized.

Lenco Mobile Inc.

Date: November 7, 2011 By: /s/ Michael Levinsohn

Michael Levinsohn
Chief Executive Officer
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EXHIBIT 2.1

AGREEMENT AND PLAN OF MERGER AND REORGANIZATION
among
LENCO MOBILE INC.,
QLP ACQUISITION CORP.,
ILOOP MOBILE, INC.
and
SHAREHOLDER REPRESENTATIVE SERVICES LLC, as
STOCKHOLDERS’ REPRESENTATIVE

Dated as of November 6, 2011
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AGREEMENT AND PLAN OF MERGER AND REORGANIZATION

AGREEMENT AND PLAN OF MERGER AND REORGANIZATION, dated as of November 6, 2011 (this “Agreement”),
among LENCO MOBILE INC., a Delaware corporation (“Parent”), QLP ACQUISITION CORP., a Delaware corporation and a wholly owned
subsidiary of Parent (“Merger Sub”), ILOOP MOBILE, INC., a Delaware corporation (the “Company”), and Shareholder Representative
Services LLC, a Colorado limited liability company, solely in its capacity as the Stockholders’ Representative (as defined in Section 9.09
hereof).

WITNESSETH

WHEREAS, upon the terms and subject to the conditions of this Agreement and in accordance with the Delaware General Corporation
Law (the “DGCL”), Parent and the Company will enter into a business combination transaction pursuant to which Merger Sub will merge with
and into the Company (the “Merger”);

WHEREAS, the Board of Directors of the Company has (i) determined that the Merger is fair to, and in the best interests of, the
Company and its stockholders (the “Company Stockholders™), (ii) unanimously approved and adopted this Agreement, the Merger, and the
other transactions contemplated by this Agreement, and (iii) determined to unanimously recommend that the Company Stockholders approve
and adopt this Agreement and the Merger;

WHEREAS, the Boards of Directors of each of Parent and Merger Sub have (i) determined that the Merger is consistent with and
in furtherance of the long-term business strategy of Parent and fair to, and in the best interests of, Parent, Merger Sub and their respective
stockholders and (ii) approved and adopted this Agreement, the Merger, and the other transactions contemplated by this Agreement;

WHEREAS, pursuant to the Merger, each outstanding share of common stock, $0.0001 par value, of the Company (the “Company
Common Stock™) and Series A preferred stock, $0.0001 par value, of the Company (the “Company Preferred Stock™ and together with the
Company Common Stock, the “Company Stock™) shall be converted into the right to receive shares of Parent’s common stock, $0.001 par
value, (the “Parent Common Stock™) and/or Series B Preferred Stock, $0.001 par value (the “Parent Preferred Stock” and together with the
Parent Common Stock, the “Parent Shares”), at the rate determined in this Agreement;

WHEREAS, a portion of the consideration otherwise payable by Parent in connection with the Merger shall be withheld by Parent,
the release of which amount shall be contingent upon certain events and conditions, all as set forth in this Agreement;

WHEREAS, immediately following execution of this Agreement, the Company’s Board of Directors will seek approval of the Merger
and this Agreement by each of the Company Stockholders listed on Schedule 1 hereto (the “Significant Stockholders™);

WHEREAS, the Significant Stockholders collectively have the power to vote 12,576,075 shares of Company Preferred Stock, which
shares constitute the majority of the total voting power of the outstanding Company Preferred Stock, and 342,120 shares of Company Common
Stock, which shares constitute, together with the Company Preferred Stock held by the Significant Stockholders, the majority of the total voting
power of the outstanding Company Common Stock and Company Preferred Stock, voting together as a single class;
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WHEREAS, concurrently with the execution and delivery of this Agreement, and as a condition and inducement to Parent’s and
Company’s willingness to enter into this Agreement, each person listed on Schedule 2.07, the Parent and the Company is entering into the Note
Repayment Agreements (as defined in Section 2.07);

WHEREAS, the Merger is intended to qualify as a reorganization under Section 368(a) of the Internal Revenue Code of 1986, as
amended (the “Code”), and this Agreement is hereby adopted as a plan of reorganization for purposes of Section 368(a) of the Code; and

WHEREAS, certain capitalized terms used in this Agreement are defined in Section 10.02 of this Agreement.

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and agreements herein contained, and intending to
be legally bound hereby, Parent, Merger Sub, the Company and the Stockholders’ Representative hereby agree as follows:

ARTICLE I
THE MERGER

SECTION 1.01 The Merger. Upon the terms of this Agreement and subject to the conditions set forth in this
Agreement, and in accordance with the DGCL, at the Effective Time (as defined in Section 1.02), Merger Sub shall be merged with and into
the Company. As a result of the Merger, the separate corporate existence of Merger Sub shall cease, and the Company shall continue as the
surviving corporation of the Merger (the “Surviving Corporation™).

SECTION 1.02 Effective Time; Closing. As promptly as practicable following (and no later than 48 hours
following) the satisfaction or, if permissible by the express terms of this Agreement, waiver of the conditions set forth in Article VII (or such
other date as may be agreed by each of the parties hereto), the parties hereto shall cause the Merger to be consummated by (i) filing a certificate
of merger (the “Certificate of Merger”) with the Secretary of State of the State of Delaware in such form as is required by, and executed in
accordance with, the relevant provisions of the DGCL and (ii) making all other filings and recordings required under the DGCL. The term
“Effective Time” means the date and time of the filing of the Certificate of Merger (or such later time as may be agreed by each of the parties
hereto and specified in the Certificate of Merger). Immediately prior to the filing of the Certificate of Merger, a closing (the “Closing”) will be
held at the offices of Sheppard, Mullin, Richter & Hampton LLP, at 12275 El Camino Real, Suite 200, San Diego, California 92130 (or such
other place as the parties may agree). The date on which the Closing shall occur is referred to herein as the “Closing Date.”

SECTION 1.03 Effect of the Merger. At and after the Effective Time, the Merger shall have the effects as set
forth in the applicable provisions of the DGCL. Without limiting the generality of the foregoing, and subject thereto, at the Effective Time,
all the property, rights, privileges, powers and franchises of each of the Company and Merger Sub shall vest in the Surviving Corporation, and
all debts, liabilities, obligations, restrictions, disabilities and duties of each of the Company and Merger Sub shall become the debts, liabilities,
obligations, restrictions, disabilities and duties of the Surviving Corporation.
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SECTION 1.04 Certificate of Incorporation and Bylaws of the Surviving Corporation.

(a) At the Effective Time, the Certificate of Incorporation of the Company as the Surviving Corporation shall be
amended and restated to read the same as the Certificate of Incorporation of Merger Sub as in effect immediately prior to the Effective Time,
except that Section 1 of the amended and restated Certificate of Incorporation of the Surviving Corporation, instead of reading the same as
Section 1 of the Certificate of Incorporation of Merger Sub, shall read as follows: “The name of this corporation is iLoop Mobile, Inc.”

(b) At the Effective Time, the Bylaws of the Company as the Surviving Corporation shall be amended to read the same
as the Bylaws of Merger Sub as in effect immediately prior to the Effective Time, except that all references to Merger Sub in the Bylaws of the

Surviving Corporation shall be changed to refer to iLoop Mobile, Inc.

SECTION 1.05 Directors and Officers

. The directors of Merger Sub immediately prior to the Effective Time shall be the initial directors of the Surviving Corporation, each
to hold office in accordance with the Certificate of Incorporation and Bylaws of the Surviving Corporation, and the officers of Merger Sub
immediately prior to the Effective Time shall be the initial officers of the Surviving Corporation, in each case until their respective successors
are duly elected or appointed and qualified.

ARTICLE I

MERGER CONSIDERATION; EXCHANGE OF CERTIFICATES

SECTION 2.01 Merger Consideration.

(a) At the Effective Time, by virtue of the Merger and without any action on the part of Parent, Merger Sub, the
Company or the holders of any of the following securities:

1) each share of Company Common Stock issued and outstanding immediately prior to the Effective Time
(other than any shares of Company Common Stock to be canceled pursuant to Section 2.01(a)(iii) and any Dissenting Shares (as defined in
Section 2.06(a))) shall be converted into the right to receive the Per Share Common Consideration in the form of Parent Shares;

(i1) each share of Company Preferred Stock issued and outstanding immediately prior to the Effective Time
(other than any shares of Company Preferred Stock to be canceled pursuant to Section 2.01(a)(iii) and any Dissenting Shares) shall be converted
into the right to receive the Per Share Preferred Consideration in the form of Parent Shares;
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(1ii) each share of Company Stock held in the treasury of the Company and each share of Company Stock
owned by Parent or any direct or indirect wholly owned subsidiary of Parent or of the Company immediately prior to the Effective Time shall
be cancelled and extinguished without any conversion thereof and no payment or distribution shall be made with respect thereto; and

(iv) each share of common stock, par value $0.001 per share, of Merger Sub issued and outstanding
immediately prior to the Effective Time shall be converted into and exchanged for one validly issued, fully paid and nonassessable share of
common stock, par value $0.0001 per share, of the Surviving Corporation. The stock certificate evidencing shares of common stock of Merger
Sub shall then evidence ownership of all the outstanding shares of capital stock of the Surviving Corporation.

(b) As used in this Agreement, the following terms have the following meanings:

(1) “Aggregate Merger Consideration” means the Common for Common Shares, the Common for Preferred
Shares and the Preferred for Preferred Shares.

(i1) “Fully Diluted Common Shares Amount” means a number of shares of Company Common Stock equal to
the number of shares of Company Common Stock issued and outstanding immediately prior to the Effective Time.

(ii1) “Holdback Shares” means the number of Parent Shares (rounded up to the next whole number) equal to
the product of (A) 0.10 and (B) the Aggregate Merger Consideration. The Holdback Shares shall be a combination of Parent Common Stock
and Parent Preferred Stock, in the same proportion as the number of shares of Parent Common Stock and Parent Preferred Stock issued pursuant
to this Agreement.

@iv) “Per Share Common Consideration” means, with respect to each share of Company Common Stock, one
share of Parent Common Stock (the “Common For Common Shares”). For the avoidance of doubt, any shares issued upon the exercise of
Company Options after the execution of this Agreement but before the Effective Time will be counted as outstanding shares of Company
Common Stock at the Effective Time for purposes of determining the number of Common for Common Shares.

) “Per Share Preferred Consideration” means, with respect to each share of Company Preferred Stock, (A) a
number of shares of Parent Common Stock (the “Common For Preferred Shares™) equal to (1) 36,000,000 less (v) the Option Shares, (w) the
Common For Common Shares, (x) the Common For Warrant Shares, (y) one-half of the Bonus Warrant Shares and (z) the Fee Warrant Shares,
divided by (2) 16,659,605 and (B) a number of shares of Parent Preferred Stock (the “Preferred For Preferred Shares™) equal to (1) 119,000 less
the Preferred For Note Shares, divided by (2) 16,659,605.

(© If, during the period between the date hereof and the Effective Time, any change in the capital stock of Parent or
Company shall occur by reason of reclassification, recapitalization, stock split or combination, exchange or readjustment of shares, or any
stock dividend thereon with a record date during such period or any similar event, the definitions in Section 2.01(b) shall be correspondingly
adjusted to the extent appropriate to reflect such stock dividend, subdivision, reclassification, recapitalization, split, combination, exchange or
readjustment of shares.
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SECTION 2.02 Exchange of Certificates.

(a) Exchange Procedures. From and after the Effective Time, Continental Stock Transfer & Trust Company, Inc. shall
act as exchange agent (the “Exchange Agent”) in effecting the exchange of the applicable consideration as described in Section 2.01 for
certificates which immediately prior to the Effective Time represented outstanding shares of Company Stock (“Company Share Certificates™)
and which were converted into the right to receive the Parent Shares pursuant to Section 2.01. As promptly as practicable after the Effective
Time, the Exchange Agent shall mail to each record holder of Company Share Certificates a letter of transmittal (the “Letter of Transmittal”)
in a form approved by Parent and the Company and instructions for use in surrendering such Company Share Certificates and receiving the
applicable Parent Shares pursuant to Section 2.01.

Upon the surrender of each Company Share Certificate for cancellation to the Exchange Agent, together with a properly completed
Letter of Transmittal and such other documents as may reasonably be required by Parent:

(1) Parent shall cause to be issued to the holder of such Company Share Certificate in exchange therefor a
separate stock certificate representing the Parent Shares to which such holder is entitled pursuant to Section 2.01 (less the Holdback Shares
attributable to the pro rata interest of such holder in the Holdback Shares pursuant to Section 2.02(b)); and

(i1) the Company Share Certificates so surrendered shall forthwith be cancelled.

Until surrendered as contemplated by this Article II, each Company Share Certificate shall, subject to appraisal rights under the
DGCL and Section 2.06, be deemed at any time after the Effective Time to represent only the right to receive upon surrender the applicable
consideration with respect to the shares of Company Stock formerly represented thereby to which such holder is entitled pursuant to Section
2.01.

(b) Holdback Fund. Parent shall issue the Holdback Shares, as the same may be reduced to offset indemnity claims
pursuant to Section 9.02, on the eighteen-month anniversary of the Closing Date. In connection with such withholding of the Holdback Shares
and as of the Effective Time, each Company Stockholder eligible to receive Parent Shares at the Closing pursuant to this Agreement will be
deemed to have received and deposited with Parent each such holder’s pro rata interest in the Holdback Shares as determined as of the Closing
by reference to the number of shares of Company Stock held by such holder immediately prior to Closing (on an as-converted to Company
Common Stock basis), relative to the number of shares of Company Stock held by all Company Stockholders eligible to receive Parent Shares
at the Closing, without any act of the Company Stockholders. The adoption of this Agreement and the approval of the Merger by the Company
Stockholders shall constitute approval of the withholding of the Holdback Shares by Parent, the right of Parent to offset indemnity claims
against the Holdback Shares, and of all the arrangements relating thereto, including, without limitation, the appointment of the Stockholders’
Representative.
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(©) Distributions with Respect to Unexchanged Parent Shares. No dividends or other distributions declared or made
after the Effective Time with respect to Parent Shares comprising part of the Aggregate Merger Consideration and with a record date after
the Effective Time shall be paid to the holder of any unsurrendered Company Share Certificate with respect to the Parent Shares represented
thereby until the holder of such Company Share Certificate shall surrender such Company Share Certificate in accordance with this Section
2.02.

(d) No Further Rights in Company Stock. The shares of Parent Common Stock and Parent Preferred Stock issued upon
the conversion of shares of Company Stock in accordance with the terms hereof shall be deemed to have been issued in full satisfaction of all
rights pertaining to such shares of Company Stock.

(e) No Fractional Shares. Notwithstanding any other provision of this Agreement, no fractional Parent Shares shall be
issued upon the conversion and exchange of Company Share Certificates, and no holder of Company Share Certificates shall be entitled to
receive a fractional Parent Share. In the event that any holder of Company Stock would otherwise be entitled to receive a fractional Parent
Share (after aggregating all Parent Shares and fractional Parent Shares issuable to such holder), then such holder will receive an aggregate
number of Parent Shares rounded up or down to the nearest whole share (with 0.5 being rounded up).

® No Liability. Neither Parent nor the Surviving Corporation shall be liable to any holder of shares of Company Stock
for any such shares of Parent Common Stock (or dividends or distributions with respect thereto) or cash properly and legally delivered to a
public official pursuant to any abandoned property, escheat or similar Law (as defined in Section 3.06(a)).

(2) Withholding Rights. Each of the Exchange Agent, the Surviving Corporation and Parent shall be entitled to deduct
and withhold from the consideration otherwise payable pursuant to this Agreement to any holder of shares of Company Stock such amounts as
it is required to deduct and withhold with respect to the making of such payment under the Code, or any provision of federal, state, provincial,
local or foreign Tax (as defined in Section 3.15(1)) Law. To the extent that amounts are so withheld by the Exchange Agent, the Surviving
Corporation or Parent, as the case may be, such withheld amounts shall be treated for all purposes of this Agreement as having been paid to the
holder of the shares of Company Stock in respect of which such deduction and withholding were made by the Exchange Agent, the Surviving
Corporation or Parent, as the case may be.

(h) Lost Certificates. If any Company Share Certificate shall have been lost, stolen or destroyed, upon the making of
an affidavit of that fact by the person claiming such Company Share Certificate to be lost, stolen or destroyed and, if required by the Surviving
Corporation, the posting by such person of a bond, in such reasonable amount as the Surviving Corporation may direct, as indemnity against any
claim that may be made against it with respect to such Company Share Certificate, Parent shall, in exchange for such lost, stolen or destroyed
Company Share Certificate, issue the applicable Parent Shares (and dividends or other distributions pursuant to Section 2.02(d)) and pay the
applicable cash amount to which such person is entitled pursuant to the provisions of this Article II.
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@) Return of Parent Shares. Promptly following the end of the fifth full calendar month after the Effective Time, the
Exchange Agent shall return to Parent all of the remaining Parent Shares and cash in the Exchange Agent’s possession and the Exchange
Agent’s duties shall terminate. Thereafter, upon the surrender of a Company Share Certificate to Parent, together with a properly executed
Letter of Transmittal in substantially the form attached hereto as Exhibit A, and forms of stock power and such other documents as may
reasonably be required by Parent, and subject to applicable abandoned property, escheat and similar Laws, the holder of such Company Share
Certificate shall be entitled to receive in exchange therefor the applicable Parent Shares (and dividends or other distributions pursuant to Section
2.02(d)) and applicable cash amount, in each case without any interest thereon.

SECTION 2.03 Stock Transfer Books. Commencing on the date hereof, the stock transfer books of the
Company shall be closed and there shall be no further registration of transfers of shares of Company Stock thereafter on the records of the
Company other than as required to comply with the terms of this Agreement. From and after the Effective Time, each holder of a Company
Share Certificate shall cease to have any rights as a stockholder of the Company, except as otherwise provided in this Agreement or by Law.

SECTION 2.04 Company Stock Options; Company Warrants.

(a) At the Effective Time, all options to purchase Common Stock issued by the Company pursuant to the Stock Plan (as
defined in Section 3.04(b)) whether vested or unvested and whether exercisable or unexercisable (each a “Company Option”) shall by virtue of
the Merger and without any further action on the part of Company or the holder thereof be cancelled and shall be of no further force or effect
following the Effective Time pursuant to the terms of the Stock Plan.

(b) Prior to the Effective Time, the holder of each warrant to acquire shares of Company Common Stock granted and
outstanding immediately prior to the Effective Time, whether or not contingent or earned and whether exercisable or unexercisable (each a
“Company Warrant”), shall have agreed in writing to forfeit such Company Warrant as of the Effective Time in exchange for a number of shares
of Parent Common Stock equal to one-half (1/2) of the number of shares of Company Common Stock issuable upon exercise of such Company
Warrant, assuming the satisfaction of all conditions of exercise (collectively, the “Common For Warrant Shares”). At the Effective Time, each
Company Warrant shall be cancelled and converted into the right to receive the Common For Warrant Shares exchangeable therefor.

SECTION 2.05 Securities Laws Issues. Parent intends to issue the Parent Shares as provided in this
Agreement pursuant to (a) a “private placement” exemption or exemptions from registration under Section 4(2) of the Securities Act of 1933,
as amended (the “Securities Act”) and/or Regulation D promulgated under the Securities Act and (b) an exemption from qualification under the
laws of the State of California and other applicable state securities laws. Parent and the Company shall comply with all applicable provisions of
and rules under the Securities Act and applicable state securities laws in connection with the offering and issuance of the Parent Shares pursuant
to this Agreement. Such Parent Shares will be “restricted securities” under the Federal and state securities laws and cannot be offered or resold
except pursuant to registration under the Securities Act or an available exemption from registration.
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SECTION 2.06 Dissenting Shares.

(a) Notwithstanding any provision of this Agreement to the contrary, shares of Company Stock that are outstanding
immediately prior to the Effective Time and which are held by stockholders who have exercised and perfected appraisal rights for such shares of
Company Stock in accordance with the DGCL (collectively, the “Dissenting Shares™) shall not be converted into or represent the right to receive
the applicable portion of the Aggregate Merger Consideration. Such stockholders shall be entitled to receive payment of the appraised value
of such shares of Company Stock held by them in accordance with the DGCL, unless and until such stockholders fail to perfect or effectively
withdraw or otherwise lose their appraisal rights under the DGCL. All Dissenting Shares held by stockholders who shall have failed to perfect
or who effectively shall have withdrawn or lost their right to appraisal of such shares of Company Stock under the DGCL shall thereupon be
deemed to have been converted into and to have become exchangeable for, as of the Effective Time, the right to receive the applicable portion
of the Aggregate Merger Consideration, without any interest thereon, upon the surrender, in the manner provided in Section 2.02 (including the
provision for the Holdback Shares pursuant to Section 2.02(b)), of the corresponding Company Share Certificate.

(b) The Company shall give Parent (i) prompt notice of any demands for appraisal received by the Company,
withdrawals of such demands, and any other related instruments served pursuant to the DGCL and received by the Company and (ii) the
opportunity to direct all negotiations and proceedings with respect to demands for appraisal under the DGCL. The Company shall not, except
with the prior written consent of Parent, which consent shall not be unreasonably withheld, conditioned or delayed, make any payment with
respect to any demands for appraisal or offer to settle or settle any such demands.

SECTION 2.07 Debt Repayment. Schedule 2.07 attached hereto includes a list of all outstanding indebtedness
of the Company for borrowed money (“Company Funded Indebtedness”), including, with respect to each loan (each, a “Company Loan”): (i)
the name of the lender to which the Company Loan will be repaid (each, a “Company Lender”) pursuant to this Section 2.07, (ii) the outstanding
principal amount, (iii) interest accrued through the date hereof, and (iv) any additional amount owed to the Company Lender pursuant to the
Company Loan, including, without limitation, any amount that will be owed to the Company Lender as a result of the Merger. The amounts
due to each Company Lender as of the Closing shall be set forth in the Final Conversion Schedule. At the Closing, Parent shall cause each
Company Loan listed as a “Repaid Company Loan” on Schedule 2.07 to be repaid in full to the applicable Company Lender pursuant to the
terms and conditions of an agreement (each, a “Note Repayment Agreement”) among Parent, the Company and such Company Lender (such
repayment to be made in the form of a new promissory note issued by Parent, Parent Preferred Stock (the “Preferred For Note Shares”), cash, or
any combination thereof, as set forth in the Final Conversion Schedule and the applicable Note Repayment Agreement). At the Closing, Parent
shall cause each Company Loan listed as an “Assumed Company Loan” on Schedule 2.07 to be assumed by Parent and shall cause any assets
pledged as security for the Assumed Company Loans (other than assets of the Company) to be released by the applicable Company Lender.
The consummation of the Merger shall be a condition subsequent to Parent’s obligations pursuant to this Section 2.07.
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SECTION 2.08 Compensation Obligations; Other Company Obligations. Schedule 2.08 attached hereto
includes a list of (i) the amount of all unpaid employee compensation and all “change in control” and other payments that will become
due to employees at Closing (“Compensation Obligations”) as of the date hereof and (ii) the amount of all payments due to other service
providers to the Company and all other monetary Liabilities of the Company (including Company Transaction Expenses and trade payables,
but excluding indebtedness set forth on Schedule 2.07) (“Other Company Obligations™) as of the date hereof. The Compensation Obligations
and Other Company Obligations due as of the Closing shall be set forth in the Final Conversion Schedule. At the Closing, Parent shall
cause each Compensation Obligation due as of the Closing to be repaid in full to the obligee pursuant to the terms and conditions of an
agreement (each, a “Compensation Deferral Agreement”) among Parent, the Company and such obligee (such repayment to be made in the
form of cash, a promise to pay, warrants to purchase Parent Common Stock (the “Bonus Warrant Shares”), or any combination thereof, as
set forth in the Final Conversion Schedule and the applicable Compensation Deferral Agreement). At the Closing, Parent shall cause each
Other Company Obligation due as of the Closing to repaid in full to the applicable payee or obligee in the form of cash, warrants to purchase
Parent Common Stock (the “Fee Warrant Shares™), or any combination thereof, as set forth in the Final Conversion Schedule. The aggregate
amount of Compensation Obligations and Other Company Obligations payable in cash at the Closing shall in no event exceed $4,800,000. The
consummation of the Merger shall be a condition subsequent to Parent’s obligations pursuant to this Section 2.08.

ARTICLE IIT

REPRESENTATIONS AND WARRANTIES OF THE COMPANY

The Company hereby represents and warrants to Parent and Merger Sub that the statements contained in this Article III are true and
correct as of the date of this Agreement and as of the Effective Time (except for any such representation and warranty that expressly is made as
of a specific date, which such representation and warranty shall be true and correct as of such date), subject to such qualifications as set forth in
the disclosure schedule delivered by the Company to Parent and Merger Sub concurrently with the execution of this Agreement (the “Company
Disclosure Schedule”). The Company Disclosure Schedule shall be arranged according to specific sections in this Article III and shall provide
exceptions to, or otherwise qualify in reasonable detail, only the corresponding section in this Article III and any other section hereof where it
is reasonably apparent from the Company Disclosure Schedule, upon a reading of such disclosure without any independent knowledge on the
part of the reader regarding the matter disclosed, that the disclosure in such Section of the Company Disclosure Section is intended to apply to
such other section of this Article I11.
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SECTION 3.01 Organization and Qualification. The Company is a corporation duly organized, validly
existing and in good standing under the laws of the State of Delaware and has all requisite corporate power and authority to own, lease and
otherwise hold and operate its properties and other assets and to carry on its business as it is now being conducted, except where the failure
to be so organized, existing or in good standing or to have such corporate power and authority has not had, and would not reasonably be
expected to have, individually or in the aggregate, a Company Material Adverse Effect (as defined below). The Company is duly qualified or
licensed as a foreign corporation to do business, and is in good standing, in each jurisdiction where the character of the properties owned, leased
or operated by it or the nature of its business makes such qualification or licensing necessary, except where the failure to be so qualified or
licensed and in good standing has not had, and would not reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect. Section 3.01 of the Company Disclosure Schedule sets forth each jurisdiction where the Company is qualified or licensed as a
foreign corporation and each other jurisdiction in which the Company owns, uses, licenses or leases real property or has employees or engages
independent contractors. The term “Company Material Adverse Effect” means any event, change, violation, inaccuracy, circumstance or effect
(regardless of whether or not such events, changes, violations, inaccuracies, circumstances or effects are inconsistent with the representations
or warranties made by the Company and its Subsidiaries in this Agreement) that is, or would reasonably be expected to be, individually or in
the aggregate, materially adverse to the business or operations as conducted on the date hereof, condition (financial or otherwise), properties,
assets (tangible or intangible), liabilities or results of operations of the Company and the Subsidiaries taken as a whole, except for any such
events, changes, violations, inaccuracies, circumstances or effects resulting from or arising in connection with (i) any changes in general
economic or business conditions or the financial or securities markets generally that do not disproportionately impact the Company relative
to other participants in Company’s industry, (ii) any changes or events affecting the industry in which the Company operates that do not
disproportionately impact the Company relative to other participants in Company’s industry, (iii) changes in any applicable Law or U.S. GAAP
(as defined in Section 3.08(a) below) or international accounting standards, (iv) changes caused by hostilities, acts of terrorism or war, or any
material escalation of any such hostilities, acts of terrorism or war existing on the date hereof that do not disproportionately impact the Company
relative to other participants in Company’s industry, or (v) the announcement of pendency of the Merger. The Company is not subject to the
California General Corporation Law pursuant to Section 2115 thereof.

SECTION 3.02 Certificate of Incorporation and Bylaws. The Company has heretofore made available to
Parent a complete and correct copy of (a) the Certificate of Incorporation and the Bylaws of the Company including all amendments thereto,
(b) the minute books containing all consents, actions and meeting of the Company Stockholders and the Company’s Board of Directors and
any committees thereof, and (c) the stock transfer books of the Company setting forth all issuances or transfers of any capital stock of the
Company. Such Certificate of Incorporation and Bylaws are in full force and effect. The Company is not in violation of any of the provisions
of its Certificate of Incorporation or Bylaws. The corporate minute books, stock certificate books, stock registers and other corporate records
of the Company are complete and accurate, and the signatures appearing on all documents contained therein are the true or facsimile signatures
of the persons purported to have signed the same.
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SECTION 3.03 Subsidiaries

(a) Section 3.03(a) of the Company Disclosure Schedule sets forth: (i) the name of each corporation, partnership,
limited liability company, joint venture or other entity in which the Company has, directly or indirectly, an equity interest representing 50%
or more of the capital stock thereof or other equity interests therein (individually, a “Subsidiary” and, collectively, the “Subsidiaries”); (ii) the
number and type of outstanding equity securities of each Subsidiary and a list of the holders thereof; (iii) the jurisdiction of organization of
each Subsidiary; (iv) the name of the officers and directors of each Subsidiary; and (v) the jurisdictions in which each Subsidiary is qualified
or holds licenses to do business as a foreign corporation and each other jurisdiction in which each Subsidiary owns, uses, licenses or leases real
property or has employees or engages independent contractors.

(b) Each Subsidiary is a corporation or other type of business entity duly organized, validly existing and in good
standing under the laws of the jurisdiction of its formation. Each Subsidiary is duly qualified or licensed to conduct business and is in good
standing under the laws of each jurisdiction in which the nature of its business or the ownership or leasing of its properties requires such
qualification or licensing, except where the failure to be so qualified, licensed or in good standing has not had, and would not reasonably be
expected to have, individually or in the aggregate, a Company Material Adverse Effect. Each Subsidiary has all requisite power and authority
to carry on its business as it is now being conducted and to own, lease and otherwise use the assets and properties owned and used by
it. The Company has delivered to the Parent complete and accurate copies of the charter, Bylaws or other organizational documents of each
Subsidiary. No Subsidiary is in default under or in violation of any provision of its charter, Bylaws or other organizational documents. All of
the issued and outstanding securities of each Subsidiary are duly authorized, validly issued, fully paid, nonassessable and free of preemptive
rights. All outstanding securities of each Subsidiary are held of record or owned beneficially by either the Company or another Subsidiary and
are held or owned free and clear of any restriction on transfer (other than restrictions under federal or state securities laws), claim, security
interest, option, warrant, right, lien, call, commitment, equity or demand. There are no outstanding or authorized options, warrants, rights,
agreements or commitments to which the Company or any Subsidiary is a party or which are binding on any of them providing for the issuance,
disposition or acquisition of any securities of any Subsidiary. There are no outstanding stock appreciation, phantom stock or similar rights with
respect to any Subsidiary. There are no voting trusts, proxies or other agreements or understandings with respect to the voting, ownership or
issuance of any securities of any Subsidiary.

() The Company does not control, directly or indirectly, or have any direct or indirect equity participation or similar
interest in, or any direct or indirect ownership interest in, any corporation, partnership, limited liability company, joint venture, trust or other
entity or business association which is not a Subsidiary. There are no contractual or other obligations of the Company or any Subsidiary to
provide funds to, or make any investment in (whether in the form of a loan, capital contribution or otherwise), any other person.
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SECTION 3.04 Capitalization.

(a) The authorized capital stock of the Company consists of 40,000,000 shares of Company Common Stock and
20,000,000 shares of the Company Preferred Stock. As of the date hereof, (i) 1,672,925 shares of the Company Common Stock are issued and
outstanding, all of which are duly authorized, validly issued, fully paid and nonassessable, and (ii) no shares of Company Common Stock are
held in the treasury of the Company. As of the date hereof, (i) 16,659,605 shares of the Company Preferred Stock are issued and outstanding,
all of which are duly authorized, validly issued, fully paid and nonassessable, (ii) no shares of Company Preferred Stock are held in the treasury
of the Company and (iii) no shares of Company Preferred Stock are reserved for future issuance. The outstanding shares of Company Stock
are owned as set forth in Section 3.04(a) of the Company Disclosure Schedule.

(b) The Company has reserved 4,300,000 shares of Company Common Stock for issuance under the Company’s
2006 Stock Plan (the “Stock Plan’) of which options to purchase 4,031,405 shares of Company Stock are outstanding as of the date of this
Agreement. Section 3.04(b) of the Company Disclosure Schedule accurately sets forth with respect to each Company Option that is outstanding
as of the date of this Agreement: (i) the name of the holder of such Company Option; (ii) the total number of shares of Company Stock that
was originally subject to such Company Option; (iii) the number of shares of Company Stock that remain subject to such Company Option,
(iv) the date on which such Company Option was granted and the term of such Company Option; (v) the vesting commencement date for
such Company Option; (vi) the exercise price per share of Company Stock purchasable under such Company Option; (vii) whether such
Company Option has been designated an “incentive stock option” as defined in Section 422 of the Code; and (viii) the current employee or
independent contractor status of the holder of such Company Option. No Company Option will by its terms require an adjustment in connection
with the Merger, except as contemplated by this Agreement. The Company has made available to Parent a true and complete copy of each
Company Option. Neither the consummation of transactions contemplated by this Agreement, nor any action taken or to be taken by Company
in connection with such transactions, will result in (i) any acceleration of exercisability or vesting, whether or not contingent on the occurrence
of any event after consummation of the Merger, in favor of any optionee under any Company Option; or (ii) any additional benefits for any
optionee under any Company Option.

(©) Except as described in Section 3.04(b) above or as set forth in Section 3.04(b) and 3.04(c) of the Company
Disclosure Schedule, there are no options, warrants or other rights, agreements, arrangements or commitments of any character, whether or
not contingent, relating to the issued or unissued capital stock of the Company or obligating the Company to issue or sell any share of capital
stock of, or other equity interest in, the Company. All shares of Company Stock so subject to issuance, upon issuance in accordance with the
terms and conditions specified in the instruments pursuant to which they are issuable, will be duly authorized, validly issued, fully paid and
nonassessable. The holders of Company Options have been or will be given, or shall have properly waived, any required notice of the Merger
prior to the Effective Time, and all such rights, if any, will terminate at or prior to the Effective Time.
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(d) The Company does not have outstanding any bonds, debentures, notes or other obligations the holders of which
have the right to vote (or which are convertible into or exercisable for securities having the right to vote) with the Company Stockholders on
any matter.

(e) All of the securities offered, sold or issued by the Company (i) have been offered, sold or issued in compliance with
the requirements of the Federal securities laws and any applicable state securities or “blue sky” laws, (ii) are not subject to any preemptive right,
right of first refusal, right of first offer or right of rescission, and (iii) were offered, sold or issued in compliance with any and all preemptive
rights, right of first refusals, right of first offers or rights of rescission applicable to such securities.

® Except as set forth in the Company Disclosure Schedule, the Company has never repurchased, redeemed or
otherwise reacquired any shares of capital stock or other securities of the Company or any Subsidiary, other than unvested securities in
the ordinary course upon termination of employment or consultancy. There are no outstanding contractual obligations of the Company to
repurchase, redeem or otherwise acquire any share of capital stock of, or other equity interest in, the Company. There are no stockholder
agreements, voting trusts or other agreements or understandings to which the Company is a party, or of which the Company is aware, that (i)
relate to the voting, registration, or disposition of any securities of the Company, (ii) grant to any person or group of persons the right to elect,
or designate or nominate for election, a director to the Board of Directors of the Company, or (iii) grant to any person or group of persons
information rights.

(2) An updated Section 3.04 of the Company Disclosure Schedule reflecting changes permitted by this Agreement in
the capitalization of the Company between the date hereof and the Effective Time shall be delivered by the Company to Parent on the Closing
Date.

SECTION 3.05 Authority Relative to This Agreement.

(@ The Company has all necessary corporate power and authority to execute and deliver this Agreement and, subject to
obtaining the Company Stockholder Approval, to perform its obligations hereunder and to consummate the Merger and the other transactions
contemplated by this Agreement. The execution and delivery of this Agreement by the Company and the consummation by the Company
of the Merger and the other transactions contemplated by this Agreement have been duly and validly authorized by all necessary corporate
action and no other corporate proceedings on the part of the Company are necessary to authorize this Agreement or to consummate the Merger
and the other transactions contemplated by this Agreement (other than the approval and adoption of this Agreement and the Merger by the
Company Stockholders as described in Section 3.16 hereof and the filing and recordation of appropriate merger documents as required by the
DGCL). This Agreement has been duly and validly executed and delivered by the Company and, assuming the due authorization, execution
and delivery by Parent and Merger Sub, constitutes a legal, valid and binding obligation of the Company, enforceable against the Company in
accordance with its terms, subject to the effect of any applicable bankruptcy, reorganization, insolvency, moratorium or similar Laws affecting
creditors’ rights generally and subject, as to enforceability, to the effect of general principles of equity.
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(b) Without limiting the generality of the foregoing, the Board of Directors of the Company, at a meeting duly called
and held, has unanimously (i) determined that the Merger and the other transactions contemplated hereby are fair to, and in the best interests of,
the Company and its stockholders, (ii) approved and adopted the Merger, this Agreement and the other agreements, documents and transactions
contemplated hereby in accordance with the provisions of the DGCL and the Company’s charter documents, and (iii) directed that this
Agreement and the Merger be submitted to the Company Stockholders for their approval and adoption and (iv) resolved to recommend that the
Company Stockholders vote in favor of the approval and adoption of this Agreement.

SECTION 3.06 No Conflict; Required Filings and Consents.

(a) The execution and delivery of this Agreement by the Company does not, and the performance of this Agreement by
the Company (including but not limited to the consummation of the Merger) will not, (i) conflict with or violate the Certificate of Incorporation
or Bylaws or resolution of the Board of Directors or Company Stockholders or any Subsidiary, (ii) assuming that all consents, approvals,
authorizations and other actions described in Section 3.06(b) have been obtained and all filings and obligations described in Section 3.06(b)
have been made or complied with, conflict with or violate in any material respect any foreign or domestic (Federal, state, foreign, local or
municipal) law, statute, ordinance, constitution, principle of common law, resolution, franchise, permit, concession, license, writ, decree code,
edict, decree, rule, regulation, ruling or requirement issued, enacted, adopted, promulgated, implemented or otherwise put into effect by or
under the authority of any Governmental Entity and any orders, writs, injunctions, awards, judgments and decrees applicable to the Company
or any Subsidiary, as the case may be, or to any of their respective assets, properties or businesses (“Law”) applicable to the Company or any
Subsidiary or by which any property or asset of the Company or any Subsidiary is bound or affected, or (iii) conflict with, result in any breach
of or constitute a default (or an event which with notice or lapse of time or both would become a default) under, require consent, approval or
notice under, give to others any right of termination, amendment, acceleration or cancellation of, require any payment under, or result in the
creation of a lien or other encumbrance on any property or asset of the Company or any Subsidiary pursuant to, any note, bond, mortgage,
indenture, contract, agreement, lease, license, permit, franchise or other instrument or obligation to which the Company or any Subsidiary is a
party (including but not limited to any Company Contract) or by which any property or asset of the Company or any Subsidiary is bound or
affected.

(b) The execution and delivery of this Agreement by the Company does not, and the performance of this Agreement
by the Company (including but not limited to the consummation of the Merger) will not, require any consent, approval, order, permit, or
authorization from, or registration, notification or filing with, any domestic or foreign governmental, regulatory or administrative authority,
agency or commission, any court, tribunal or arbitral body, or any quasi-governmental or private body exercising any regulatory, taxing,
importing or other governmental authority (a “Governmental Entity”), except (i) such filings and notifications as may be required under the
Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and the rules and regulations promulgated thereunder (the “HSR Act”) or
applicable foreign antitrust laws to be made by Company, or by its “ultimate parent entity” as that term is defined in the HSR Act, in connection
with the Merger and the expiration or early termination of applicable waiting periods under the HSR Act or applicable foreign antitrust laws,
(i1) for the filing and recordation of the Certificate of Merger and other merger documents as required by the DGCL as provided in Section 1.02
of this Agreement and (iii) for such other consents, approvals, orders, permits, authorizations, registrations, notifications or filings, which if not
obtained or made, would not reasonably be expected, individually or in the aggregate, to prevent or materially delay the consummation of the
transactions contemplated by this Agreement.
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SECTION 3.07 Permits; Compliance.

(a) Each of the Company and each Subsidiary is in possession of all material franchises, grants, authorizations, licenses,
permits, easements, variances, exceptions, consents, certificates, approvals and orders of any Governmental Entity necessary for the Company
and each Subsidiary to own, lease and otherwise hold and operate its properties and other assets and to carry on its business as it is now being
conducted (the “Company Permits™). All Company Permits are set forth in Section 3.07 of the Company Disclosure Schedule, are in full force
and effect in all material respects and will remain so after the Closing and no suspension or cancellation of any Company Permit is pending or, to
the knowledge of the Company, threatened. Neither the Company nor any Subsidiary has received any notice or other communication from any
Governmental Entity regarding (i) any actual or possible violation of or failure to comply with any term or requirement of any Company Permit,
or (ii) any actual or possible revocation, withdrawal, suspension, cancellation, termination or modification of any Company Permit. There is
no proceeding which is pending or, to the knowledge of the Company, threatened that is reasonably likely to limit, suspend or revoke or impose
any material penalty or liability with respect to any Company Permit.

(b) Neither the Company nor any Subsidiary is in conflict with, or in default or violation of (i) any Law applicable
to the Company or any Subsidiary or by which any property or asset of the Company or any Subsidiary is bound or affected, (ii) any note,
bond, mortgage, indenture, contract, agreement, lease, license, permit, franchise or other instrument or obligation to which the Company or
any Subsidiary is a party or by which the Company or any Subsidiary or any property or asset of the Company or any Subsidiary is bound or
affected, or (iii) any Company Permit.

SECTION 3.08 Financial Statements; Undisclosed Liabilities; Indebtedness.

(a) Financial Statements. True and complete copies of (i) the audited consolidated balance sheets of the Company and
the Subsidiaries as of December 31, 2009 and 2010, and the related audited statements of operations and changes in cash flows for the years then
ended, together with all related notes and schedules thereto (collectively referred to herein as the “Audited Financial Statements™) and (ii) the
unaudited consolidated balance sheets of the Company and the Subsidiaries as of September 30, 2011, and the related unaudited statements of
operations and changes in cash flows for the period then ended (collectively referred to herein as the “Interim Financial Statements” and together
with the Audited Financial Statements, the “Financial Statements™) are attached as Section 3.08(a) of the Company Disclosure Schedule. The
Financial Statements were prepared in accordance with United States generally accepted accounting principles (“U.S. GAAP”) applied on a
consistent basis throughout the periods indicated (except as permitted by U.S. GAAP) and each present fairly, in all material respects, the
consolidated financial position of the Company and the Subsidiaries as at the respective dates thereof and for the respective periods indicated
therein, except as otherwise noted therein, and subject, in the case of the Interim Financial Statements, to normal and recurring year-end
adjustments that will not, individually or in the aggregate, be material.
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() Indebtedness and Other Liabilities. As of the date hereof, the Company has no indebtedness for borrowed money
other than the Company Funded Indebtedness set forth in Schedule 2.07. As of the date hereof, the Company has no unpaid employee
compensation earned and owing, “change in control” or other payments that will become due to employees and other service providers to the
Company at Closing or other Company Transaction Expenses or trade payables (excluding indebtedness set forth on Schedule 2.07) other than
the Compensation Obligations and Other Company Obligations set forth in Schedule 2.08.

(©) Undisclosed Liabilities. Except as set forth in Section 3.08(c) of the Company Disclosure Schedule, the Company
and its Subsidiaries do not have any Liabilities required by GAAP to be reflected or disclosed in the column designated as liabilities or in the
footnotes to a balance sheet of such entity, other than Liabilities (i) recorded or reserved against on the unaudited balance sheet as of September
30, 2011 (the “Reference Balance Sheet”), (ii) incurred since December 31, 2010 in the ordinary course of the business, consistent with past
practice; provided none of such Liabilities exceed, or are reasonably estimated to exceed, $10,000 individually, (iii) that constitute Company
Transaction Expenses (as defined below), (iv) pursuant to Material Contracts (as defined in Section 3.12 below), and (v) that, individually
or in the aggregate, are not reasonably likely to have a Company Material Adverse Effect. Except as set forth in Section 3.08(c) of the
Company Disclosure Schedule, reserves are reflected on the Reference Balance Sheet and on the books of account and other financial records
of the Company against all Liabilities of the Company in amounts that have been established on a basis consistent with the past practice of
the Company and in accordance with U.S. GAAP. Except as set forth in Section 3.08(c) of the Company Disclosure Schedule, there are no
outstanding warranty claims against the Company. For purposes of this Section 3.08(c), “Company Transaction Expenses” means (x) all fees
and expenses incurred in connection with this Agreement and the transactions contemplated hereby, including all legal, accounting, financial
advisory, consulting and all other fees and expenses of third parties incurred by a party in connection with the negotiation or effectuation
of the terms and conditions of this Agreement, or the transactions contemplated, including any payments made or anticipated to be made by
the Company as a brokerage or finders’ fee, agents’ commission or any similar charge, in connection therewith and (y) any payments due to
Company employees or consultants by virtue of the execution of the Merger Agreement or the consummation of the Merger.

SECTION 3.09 Absence of Certain Changes or Events. Since December 30, 2010, except as contemplated by
or as disclosed in this Agreement the Company and its Subsidiaries have conducted their respective businesses only in the ordinary course
and in a manner consistent with past practice and, since such date, (a) there has not been any Company Material Adverse Effect and (b) the
Company and its Subsidiaries have not taken or legally committed to take any of the actions specified in Sections 5.01(a) through 5.01(cc).
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SECTION 3.10 Absence of Litigation. There is no litigation, suit, claim, action, proceeding or investigation
pending or, to the knowledge of the Company, threatened against the Company or any Subsidiary or any of Matthew Harris, Rick Ballard or
Jim O’Brien in their capacity as officers or employees of the Company, or against or with respect to any property or asset owned or used by the
Company or any Subsidiary or any person whose liability the Company or any Subsidiary has or may have assumed, either contractually or by
operation of Law (a “Legal Proceeding”). To the Company’s knowledge, as of the date of this Agreement no event has occurred, and no claim,
dispute or other condition or circumstance exists, that would reasonably be expected to give rise to or serve as a basis of the commencement of
any Legal Proceeding. As of the date of this Agreement, none of the Company or any Subsidiary, or to the Company’s knowledge, the officers
or directors thereof in their capacity as such, or any property or asset of the Company or any Subsidiary is subject to any continuing order of,
consent decree, settlement agreement or other similar written agreement with, or, to the knowledge of the Company, continuing investigation
by, any Governmental Entity, or any order, writ, judgment, injunction, decree, determination or award of any court, arbitrator or Governmental
Entity. Neither the Company nor any Subsidiary has any plans to initiate any Legal Proceeding against any third party.

SECTION 3.11 Employee Benefit Plans; Labor Matters.

(a) Schedule 3.11(a) of the Company Disclosure Schedule lists (i) all employee benefit plans (as defined in Section
3(3) of the Employee Retirement Income Security Act of 1974, as amended (“ERISA”)) and all bonus, stock option, stock purchase, stock
appreciation right, restricted stock, phantom stock, incentive, deferred compensation, retiree medical, health, dental, vision, disability or life
insurance, cafeteria benefit, dependent care, disability, director or employee loan, fringe benefit, sabbatical, supplemental retirement, severance
or other benefit plans, programs or arrangements to which the Company or any Subsidiary is a party, with respect to which the Company or any
Subsidiary has any obligation or which are maintained, contributed to or sponsored by the Company or any Subsidiary for the benefit of any
current or former employee, officer or director of the Company or any Subsidiary, and (ii) any employment agreements, offer letters, severance
agreements or other contracts, arrangements or understandings between the Company or any Subsidiary and any employee of the Company or
any Subsidiary including, without limitation, any contracts, arrangements or understandings relating to a sale of the Company (each, a “Plan,”
and collectively, the “Plans”). Neither the Company nor any Subsidiary has an express or implied commitment to (x) create, incur liability
with respect to, or cause to exist any other employee benefit plan, program or arrangement, (y) enter into any contract or agreement to provide
compensation or benefits to any individual or (z) modify, change or terminate any Plan, other than with respect to a modification, change or
termination required by ERISA or the Code.

(b) The Company has made available to Parent a true and complete copy of each Plan (or a written summary of any
Plan that is not in writing) and a true and complete copy of each material document, if any, prepared in connection with each such Plan,
including, without limitation, (i) each prototype or mass submitter Plan’s adoption agreement, (ii) each funded or insured Plan’s trust agreement,
insurance contract or other funding arrangement, as applicable, (iii) each funded Plan’s investment policy, (iv) for each Plan subject to ERISA,
each summary plan description and summary of material modifications, (v) the three (3) most recent annual reports (Form 5500 series and
all schedules and financial statements attached thereto), if any, required under ERISA or the Code in connection with each Plan, (vi) for each
Plan intended to qualify under Section 401(a) of the Code, the most recently received Internal Revenue Service opinion or determination
letter, (vii) for each Plan intended to qualify under Section 401(k) of the Code, the most recent test reports demonstrating compliance with the
minimum coverage requirements of Section 410(b) of the Code, the contribution limitations of Section 415 of the Code, the actual deferral
percentage requirements of Section 401(k) of the Code, the actual contribution percentage requirements of Section 401(m) of the Code and the
top-heavy plan requirements of Section 416 of the Code, (viii) the most recently prepared actuarial report and financial statement in connection
with each such Plan, if applicable and if not included in such Plan’s annual report, (ix) in the case of each employee pension benefit plan (as
defined in Section 3(2) of ERISA), the resolutions of the Company’s Board of Directors adopting the Plan, (x) each form of notice of grant or
stock option agreement used to document Company Options. and (xi) all material correspondence to or from any Governmental Entity with
respect to the registration, maintenance or qualification of each Plan, as applicable, including, without limitation, any filings under the Internal
Revenue Service’s Voluntary Correction Program or the United States Department of Labor’s Delinquent Filer Voluntary Compliance Program
or Voluntary Fiduciary Correction Program.
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(©) Except as set forth in Section 3.11(c) of the Company Disclosure Schedule, none of the Plans provide for the
payment of separation, severance, termination or similar benefits to any person or obligates the Company or any Subsidiary to pay separation,
severance, termination or similar-type benefits solely or partially as a result of any transaction contemplated by this Agreement or as a result of
a “change in ownership or control,” within the meaning of such term under Section 280G of the Code. Except as set forth in Section 3.11(c) of
the Company Disclosure Schedule, neither the execution and delivery of this Agreement nor the consummation of the transactions contemplated
hereby, either alone or together with another event, will (i) result in any payment (including, without limitation, severance, golden parachute,
forgiveness of indebtedness or otherwise) becoming due under any Plan, whether or not such payment is contingent, (ii) increase any benefits
otherwise payable under any Plan or other arrangement, or (iii) result in the acceleration of the time of payment, vesting or funding of any
benefits including, but not limited to, the acceleration of the vesting and exercisability of any Company Option, whether or not contingent. No
Plan provides, or reflects or represents any liability to provide, retiree health, disability, or life insurance coverage to any person for any reason,
except as may be required by the Consolidated Omnibus Budget Reconciliation Act of 1985, as amended (“COBRA”), or other applicable
statute, and the Company has never represented, promised or contracted (whether in oral or written form) to any employee (either individually
or to employees as a group) or any other person that such employee or other person would be provided with retiree health, disability, or life
insurance coverage after retirement or other termination of employment, except to the extent required by statute.

(d) Each Plan is now and always has been operated in all material respects in accordance with its terms and the
requirements of all applicable Laws, regulations and rules promulgated thereunder including, without limitation, ERISA and the Code. Each of
the Company and each Subsidiary has performed all material obligations required to be performed by it under, is not in any respect in default
under or in violation of, and has no knowledge of any default or violation by any party to, any Plan. No action, claim or proceeding is pending
or, to the knowledge of the Company, threatened with respect to any Plan (other than claims for benefits in the ordinary course) and to the
Company’s knowledge no fact or event exists that would give rise to any such action, claim or proceeding. Neither the Company nor any person
that is a member of the same controlled group as the Company or under common control with the Company within the meaning of Section 414
of the Code (each, an “ERISA Affiliate) is subject to any penalty or Tax with respect to any Plan under Section 502(i) of ERISA or Sections
4975 through 4980 of the Code. Each Plan described in Section 3.11(a)(i) can be amended, terminated or otherwise discontinued at any time
without material liability to Parent, the Company or any of their ERISA Affiliates (other than ordinary administration expenses). No Plan is or
was maintained or contributed to by the Company or any Subsidiary for the benefit of any officer, employee or director located outside of the
United States, or is otherwise subject to the laws of any country (or political subdivision thereof) other than the United States.
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(e) Each Plan intended to qualify under Section 401(a) of the Code (i) has received a favorable determination, opinion,
notification or advisory letter from the Internal Revenue Service with respect to each such Plan as to its qualified status under the Code and the
exempt status of its accompanying trust under Section 501(a) of the Code, and to the Company’s knowledge no fact or event has occurred since
the date of such letter from the Internal Revenue Service to adversely affect the qualified status of any such Plan or the exempt status of any
such trust, or (ii) has remaining a period of time under applicable Treasury regulations or Internal Revenue Service pronouncements in which
to apply for such a letter and make any amendments necessary to obtain a favorable determination as to the qualified status of each such Plan.

® Neither the Company nor any Subsidiary nor any ERISA Affiliate has ever maintained, sponsored, contributed to,
had any obligation to contribute to, or had any liability (including “withdrawal liability” as defined in ERISA Section 4201) under or with
respect to any: (i) “defined benefit plan” (as defined in Section 3(35) of ERISA); (ii) “employee pension benefit plan” (as defined in Section
3(2) of ERISA) that is subject to Title IV of ERISA or Sections 412 or 430 of the Code; (iii) “multiemployer plan” (as defined in Section 3(37)
or 4001(a)(3) of ERISA), or (iv) “multiple employer plan” within the meaning of Section 413(c) of the Code.

(2) All contributions, premiums or payments required to be made or accrued with respect to any Plan have been made
on or before their due dates, and all of the assets which have been set aside in a trust, escrow account or insurance company separate account
to satisfy any obligations under any Plan are shown on the books and records of each such trust or account at their current fair market value as
of the most recent valuation date for such trust or account, and the fair market value of all such assets as of each such valuation date equals or
exceeds the present value of any obligation under any Plan. All such contributions have been fully deducted for income tax purposes and no
such deduction has been challenged or disallowed by any Governmental Entity and no fact or event exists which would give rise to any such
challenge or disallowance.
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(h) Except as set forth in Section 3.11(h) of the Company Disclosure Schedule, (i) neither the Company nor any
Subsidiary is a party to any collective bargaining agreement or other labor union contract applicable to persons employed by the Company
or any Subsidiary or in the Company’s or any Subsidiary’s business, and currently there are no organizational campaigns, petitions or other
unionization activities seeking recognition of a collective bargaining unit that would affect the Company or any Subsidiary; (ii) there are no
controversies, strikes, slowdowns or work stoppages pending or, to the knowledge of the Company, threatened between the Company or any
Subsidiary and any of its employees, and neither the Company nor any Subsidiary has experienced any such controversy, strike, slowdown
or work stoppage within the past five years; (iii) neither the Company nor any Subsidiary has breached or otherwise failed to comply with
the provisions of any collective bargaining or union contract and there are no grievances outstanding against the Company or any Subsidiary
under any such agreement or contract that would have, or would reasonably be expected to have, a Company Material Adverse Effect; (iv)
the Company and each Subsidiary have not engaged in any unfair labor practice, and there are no unfair labor practice complaints pending
against the Company or any Subsidiary before the National Labor Relations Board or any other Governmental Entity or any current union
representation questions involving employees of the Company or any Subsidiary that would have, or would reasonably be expected to have,
a Company Material Adverse Effect; (v) the Company and each Subsidiary are in material compliance with all applicable Laws relating to
the employment of labor, including those related to wages, hours, worker classification (including the proper classification of independent
contractors and consultants), collective bargaining, workers’ compensation and the payment and withholding of Taxes and other sums as
required by the appropriate Governmental Entity and has withheld and paid to the appropriate Governmental Entity or is holding for payment
not yet due to such Governmental Entity all amounts required to be withheld from employees of the Company or any Subsidiary and is not
liable for any arrears of wages, Taxes, penalties or other sums for failure to comply with any of the foregoing; (vi) the Company and each
Subsidiary has paid in full to all employees or adequately accrued for in accordance with U.S. GAAP consistently applied all wages, salaries,
commissions, bonuses, benefits and other compensation due to or on behalf of such employees; (vii) there is no claim with respect to payment
of wages, salary, overtime pay, workers compensation benefits or disability benefits that has been asserted or threatened against the Company
or any Subsidiary or that is now pending before any Governmental Entity with respect to any person currently or formerly employed by the
Company or any Subsidiary; (viii) neither the Company nor any Subsidiary is a party to, or otherwise bound by, any consent decree with, or
citation by, any Governmental Entity relating to employees or employment practices; (ix) the Company and each Subsidiary are in compliance
in all material respects with all Laws and regulations relating to occupational safety and health Laws and regulations, and there is no charge
or proceeding with respect to a violation of any occupational safety or health standards that has been asserted or is now pending or threatened
with respect to the Company or any Subsidiary; (x) the Company and each Subsidiary are in compliance in all material respects with all Laws
and regulations relating to discrimination in employment, and there is no charge of discrimination in employment or employment practices
for any reason, including, without limitation, age, gender, race, religion or other legally protected category, which has been asserted or, to
the knowledge of the Company, threatened against the Company or any Subsidiary or that is now pending before the United States Equal
Employment Opportunity Commission or any other Governmental Entity; and (xi) each employee of the Company and each Subsidiary who is
located in the United States and is not a United States citizen has all approvals, authorizations and papers necessary to work in the United States
in accordance with applicable Law.
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(1) Section 3.11(i) of the Company Disclosure Schedule contains a true and complete list of (i) all individuals who serve
as employees of or consultants to the Company and each Subsidiary as of the date hereof, (ii) in the case of such employees, the position, base
compensation, location and principal place of employment, bonus or commission opportunity (if any) and accrued vacation pay or PTO as of
September 30, 2011, applicable to each employee, and (iii) in the case of each such consultant, the consulting rate payable to such individual.

)] To the Company’s knowledge, no employee of or consultant to the Company or any Subsidiary has been injured in
the workplace or in the course of his or her employment or consultancy, except for injuries which are covered by insurance or for which a claim
has been made under worker’s compensation or similar Laws.

(k) Each Plan that is a “nonqualified deferred compensation plan” within the meaning of Section 409A(d)(1) of the
Code complies in both form and operation with the requirements of Section 409A of the Code and the Treasury regulations and Internal Revenue
Service guidance promulgated thereunder, and no amounts deferred under any such Plan is, or upon vesting will be, subject to the interest and
additional tax set forth under Section 409A(a)(1)(B) of the Code. Neither the Company nor any ERISA Affiliate has any indemnity or gross-up
obligation to any person for any Taxes or penalties imposed under Sections 4999 or 409A of the Code. All “stock rights” (within the meaning
of Treasury regulation Section 1.409A-1(b)(5)(i)) granted under the Stock Plan or any other Plan or agreement have been issued with exercise
prices of not less than fair market value for purposes of Section 409A of the Code (and the guidance issued thereunder), and all requirements
have been met in connection with all such issuances or any post-grant amendments or modifications, such that, the stock rights shall be exempt
from Section 409A of the Code.

SECTION 3.12 Contracts.

(a) Section 3.12(a) of the Company Disclosure Schedule sets forth a complete and accurate list of all of the following
Contracts to which the Company or any Subsidiary is a party or a beneficiary (such Contracts the “Material Contracts™):

6)) Contracts for the purchase or lease of materials, supplies, goods, services, equipment or other assets and
that involves or could involve (A) aggregate annual payments by the Company or any Subsidiary in excess of $15,000 or (B) aggregate
payments by the Company or any Subsidiary in excess of $15,000, other than Benefit Plans or in relation thereto;

(i1) Contracts (A) for the sale by the Company or any Subsidiary of materials, supplies, goods, services, or
other assets, and that involve a specified annual minimum dollar sales amount in excess of $15,000 or (B) pursuant to which the Company
or any Subsidiary received payments in excess of $15,000 in the year ended December 31, 2010 or expects to receive payments in excess of

$15,000 in the year ending December 31, 2011 or any year thereafter;

(iii) Contracts, the performance of which will extend over a period of six (6) months or more;
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@iv) Contracts requiring the Company or any Subsidiary to purchase its total requirements of any product or
service from a third party or that contain “take or pay” or other minimum purchase requirements provisions;

W) partnership, joint venture or similar Contracts;

(vi) employment, severance, stay, bonus, termination, change in control, consulting or similar Contracts that
cannot be terminated without liability to the Company;

(vii) profit sharing, securities option, securities purchase, stock appreciation, deferred compensation, severance
or other plan or arrangement for the benefit of the Company’s or any Subsidiary’s current or former directors, officers and employees other
than employee offer letters which are terminable at will without liability to the Company, employee invention assignment and confidentiality
agreements on the Company’s standard form and option grant and exercise agreements on the Company’s standard form,;

(viii) Contracts placing a lien or other encumbrance on any of the Company’s or any Subsidiary’s assets;
(ix) Contracts for capital expenditures in excess of $10,000;
(x) Contracts containing covenants not to compete, exclusivity or other covenants restricting or purporting

to restrict the right of the Company, any Subsidiary or any Company or Subsidiary affiliate to engage in any line of business, acquire any
property, develop or distribute any product, provide any service (including geographic restrictions) or to compete with any person, or granting
any exclusive distribution rights, in any market, field or territory;

(xi) Collective bargaining agreements or union contracts or any other Contract, memorandum of
understanding, or similar understanding or Contract with a union or other representative of employees;

(xii) Contracts with any equity holder of the Company or of any Subsidiary, or any Affiliate or family member
of any such person other than option grant and exercise agreements on the Company’s standard form;

(xiii) Contracts between the Company or any Subsidiary on the one hand, and any Affiliate of the Company or
any Subsidiary on the other;

(xiv) broker, franchise, marketing, advertising, management, service, distributor, dealer, manufacturer’s
representative, sales agency, consulting or other similar type of Contract;

(xv) notes, debentures, bonds, equipment trusts, letters of credit, loans or other Contracts for or evidencing
indebtedness for borrowed money or the lending of money;
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(xvi) Contracts (including keepwell agreements) under which (A) any person has directly or indirectly
guaranteed indebtedness for borrowed money or Liabilities of the Company or any Subsidiary or (B) the Company or any Subsidiary has
directly or indirectly guaranteed indebtedness for borrowed money or Liabilities of any person;

(xvii) Contracts under which the Company or any Subsidiary has, directly or indirectly, made any advance,
loan, extension of credit or capital contribution to, or other investment in, any person;

(xviii) Contracts providing for indemnification of any person with respect to Liabilities relating to infringement
of third party intellectual property rights or with respect to any other matter;

(xix) Contracts under which there is a continuing obligation to pay any “earn out” payment or deferred or
contingent purchase price or any similar payment respecting the purchase of any business or assets;

(xx) powers of attorney or similar instruments; or

(xx1) Contracts that are otherwise material to the Company or any Subsidiary or were entered into outside the
ordinary course of business and not previously disclosed pursuant to this Section 3.12.

The Material Contracts, together with the Real Property Leases and Policies, are collectively referred to herein as the “Company
Contracts”. The Company has delivered complete and accurate copies of each Company Contract (including all amendments, modifications,
extensions and renewals thereof and related notices and agreements thereto) to the Parent.

(b) Except as set forth on Section 3.12(a) of the Company Disclosure Schedule, (i) each Company Contract is in full
force and effect and valid and enforceable in accordance with its terms, (ii) the Company and each Subsidiary that is a party thereto has
complied with and is in compliance with, and to the knowledge of the Company, all other parties thereto have complied with and are in
compliance with, the material provisions of each Company Contract, (iii) neither the Company nor any Subsidiary is, and to the knowledge of
the Company, no other party thereto is, in material default in the performance, observance or fulfillment of any obligation, covenant, condition
or other term contained in any Company Contract, and neither the Company nor any Subsidiary has given or received notice to or from any
person relating to any such alleged or potential default that has not been cured, and (iv) to the knowledge of the Company, no event has occurred
which with or without the giving of notice or lapse of time, or both, could violate, breach, conflict with or constitute a default, an event of
default, or an event creating any material additional rights (including rights of amendment, impairment, modification, suspension, revocation,
acceleration, termination, or cancellation), impose additional material obligations or result in a loss of any rights, or require a consent or the
delivery of notice, under any Company Contract.
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SECTION 3.13 Environmental Matters.

(a) The Company and each Subsidiary (i) is in compliance in all material respects with all applicable Environmental
Laws (as defined below), (ii) holds all Environmental Permits (as defined below) necessary to conduct the Company’s or each Subsidiary’s
business and (iii) is in compliance in all material respects with their respective Environmental Permits.

(b) Neither the Company nor any Subsidiary has released and, to the knowledge of the Company no other person has
released Hazardous Materials (as defined below) on any real property owned or leased by the Company or any Subsidiary or, during their
ownership or occupancy of such property, on any property formerly owned or leased by the Company or any Subsidiary. To the knowledge of
the Company, there are no past or present events, conditions, circumstances, activities, practices, incidents, agreements, actions or plans with
respect to the Company or any Subsidiary or their respective properties which could prevent compliance with, or which have given rise to or
will give rise to liability under, any Environmental Laws.

(©) Neither the Company nor any Subsidiary has received any written request for information, or been notified that it is
a potentially responsible party, under CERCLA (as defined below) or any similar Law of any state, locality or any other jurisdiction. Neither
the Company nor any Subsidiary has entered into or agreed to any consent decree or order or is subject to any judgment, decree or judicial order
relating to compliance with Environmental Laws, Environmental Permits or the investigation, sampling, monitoring, treatment, remediation,
removal or cleanup of Hazardous Materials and, to the knowledge of the Company, no investigation, litigation or other proceeding is pending
or threatened in writing with respect thereto.

(d) None of the real property currently or formerly owned or leased by the Company or any Subsidiary is listed or, to
the knowledge of the Company, proposed to be listed on the “National Priorities List” under CERCLA, as updated through the date of this
Agreement, or any similar list of sites in the United States or any other jurisdiction requiring investigation or cleanup.

For purposes of this Agreement:

“CERCLA” means the U.S. Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended as of the
date hereof.

“Environmental Laws” means any Federal, state or local statute, law, ordinance, regulation, rule, code or order of the United States,
or any other jurisdiction and any enforceable judicial or administrative interpretation thereof, including any judicial or administrative order,
consent decree or judgment, relating to pollution or protection of the environment or natural resources, including, without limitation, those
relating to the use, handling, transportation, treatment, storage, disposal, release or discharge of Hazardous Materials.

“Environmental Permits” means any permit, approval, identification number, license and other authorization required under any
applicable Environmental Law.
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“Hazardous Materials” means (i) any petroleum, petroleum products, by-products or breakdown products, radioactive materials,
asbestos-containing materials or polychlorinated biphenyls or (ii) any chemical, material or substance defined or regulated as toxic or hazardous
or as a pollutant or contaminant or waste under any applicable Environmental Law.

SECTION 3.14 Intellectual Property.

(a) Section 3.14(a)(i) of the Company Disclosure Schedule contains a complete and accurate list of all Registered
Intellectual Property (including the owner; inventor (if applicable); application, registration, Patent or other identifying number under which
such right is identified; application or registration/issue date; goods/services classes and description (if applicable)and jurisdiction). Except as
set forth on Section 3.14(a)(ii) of the Company Disclosure Schedule, the Company exclusively owns all right, title, and interest in and to the
Owned Intellectual Property, free and clear of all Liens.

(b) With respect to any of the Registered Intellectual Property owned by the Company, the Company: (i) has timely
satisfied all deadlines for prosecuting any applications or maintaining any registrations or Patents (including timely payment of any
maintenance, renewal or related fees) with the relevant Governmental Entity, including those arising up to and including the date after the
Closing Date; (ii) is listed as the record title owner in the records of the relevant Governmental Entity for such Intellectual Property; and (iii) has
taken all other actions with any Governmental Entity required to maintain its validity and effectiveness. To the knowledge of the Company, all
Registered Intellectual Property is valid, enforceable and subsisting (except with respect to applications). To the knowledge of the Company,
the Company has not taken any action or failed to take any action that could reasonably be expected to result in the abandonment, cancellation,
forfeiture, relinquishment, invalidation, waiver or unenforceability of any Registered Intellectual Property.

(© Section 3.14(c) of the Company Disclosure Schedule identifies all Licensed Intellectual Property licensed to the
Company and the relevant license (except for “shrink-wrap” and similar commercially available end-user licenses, each of which has incurred
license fees of less than $35,000).

(d) Section 3.14(d) of the Company Disclosure Schedule: (i) lists all licenses, sublicenses, and other agreements
pursuant to which the Company authorizes a third party to use, practice any rights under, co-exist with, or grant sublicenses with respect to any
Exclusive Intellectual Property (including on such list, whether such license is exclusive or non-exclusive).

() The Company Intellectual Property constitutes all of the Intellectual Property used in or necessary for the operation
of the Company’s businesses as they are currently conducted. The Company Intellectual Property owned or used by the Company immediately
prior to the Closing will be owned or available for use (as applicable) on substantially identical terms and conditions immediately after Closing.

® The operation of the Company’ businesses as currently conducted does not infringe, misappropriate, dilute or

otherwise violate the Intellectual Property or other rights or assets of any person.
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(2 To the knowledge of the Company, no person has infringed, misappropriated, diluted or otherwise violated, or is
infringing, misappropriating, diluting or otherwise violating, any Owned Intellectual Property. No Action has been instituted relating to any
Owned Intellectual Property, or, to the knowledge of the Company, threatened relating to any Owned Intellectual Property. Except as set forth
on Section 3.14(g) of the Company Disclosure Schedule, the Company has not received any written opinion of counsel that the operation of
the business of the Company as currently conducted infringes or misappropriates, or would infringe or misappropriate, the Intellectual Property
rights of any other person.

(h) None of the Owned Intellectual Property, or Licensed Intellectual Property that is exclusively licensed to the
Company, is subject to any outstanding Order.

1) Except as set forth on Section 3.14(i) of the Company Disclosure Schedule, the Company has not entered into any
agreement to indemnify any other person against any charge of infringement of any Intellectual Property, other than indemnification provisions
contained in purchase orders or license agreements arising in the ordinary course of business.

)] None of the Owned Intellectual Property has been or is now involved in any interference, reissue, reexamination,
cancellation or opposition proceeding in the United States Patent and Trademark Office or any other Governmental Entity and, to the knowledge
of the Company, no such Action has been threatened and no circumstances exist which could reasonably be expected to give rise to such a
threat.

(k) Except as set forth on Section 3.14(k) of the Company Disclosure Schedule, (i) all current and former employees,
consultants, and contractors of the Company have executed and delivered and, to the knowledge of the Company, are in compliance with,
enforceable written agreements under which they have (A) agreed to maintain the confidentiality of the confidential Know-How of the
Company and (B) assigned to the Company all Company Intellectual Property conceived or developed by such employees, consultants, or
contractors (except, to the extent applicable, non-assignable moral rights) and, where applicable, acknowledged that works to which they
contributed were “works made for hire” or in any event assigned to Company and (ii) no affiliate or current or former partner, director, equity
holder, member, officer, employee, consultant or contractor of the Company will, after giving effect to the Merger, own or retain any rights to
use any of the Company Intellectual Property in the conduct of their business.

)] The Company has taken commercially reasonable steps to protect and maintain the proprietary nature of each item
of Owned Intellectual Property and the confidentiality of the confidential Know-How of the Company. Without limiting the foregoing, any
disclosure by the Company to any other person of confidential Know-How owned by the Company has been pursuant to the terms of a binding
written confidentiality agreement between the Company and such other person.

(m) No funding, facilities, or personnel of any Governmental Entity or educational institution, were used, directly or

indirectly, to develop or create, in whole or in part, any of the Owned Intellectual Property, or any Licensed Intellectual Property exclusively
licensed to the Company.
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(n) The Company has not made any submission or suggestion to, and is not subject to any Contract with, any standards
bodies or other similar entities that would obligate it to grant licenses to or otherwise impair its control of Owned Intellectual Property.

(0) The Software and other information technology used to operate the business of the Company (i) are in satisfactory
working order and are scalable to meet current and reasonably anticipated capacity; (ii) have appropriate security, back ups, disaster recovery
arrangements, and hardware and software support and maintenance reasonably calculated to minimize the risk of material error, breakdown,
failure, or security breach occurring; (iii) are tested by the Company, using industry standard procedures, for viruses, Trojan horses and other
malicious code and (iv) have not suffered any material error, breakdown, failure, or security breach in the last twenty-four months that has
caused material disruption or damage to the operation of the business of the Company or that was potentially reportable to any Governmental
Entity or that would require Company to provide notice to consumers of such security breach under applicable law.

(p) Section 3.14(p) of the Company Disclosure Schedules identifies: (i) any Contracts pursuant to which the Company
licensed or otherwise provided to any person any source code of Software (excluding Open Source Software) that constitutes Licensed
Intellectual Property, or Owned Intellectual Property that is licensed to third parties; and (ii) any escrow arrangements regarding the source
code of Software that constitutes Licensed Intellectual Property, or Owned Intellectual Property that is licensed to third parties.

(@ Section 3.14(q) the Company Disclosure Schedule identifies all Open Source Software that is contained in, or
distributed with, Company Software that the Company distributes to, has distributed to, or otherwise makes available for use by, any third party
(excepting such Open Source Software itself, as unmodified by Company, “Company Products”), or from which any Company Product has
been derived, or which has been distributed or made available to any third party by the Company.

(r) Except as set forth on Section 3.14(r) of the Company Disclosure Schedule, the Company’s use of any Open Source
Software has not created any obligations for the Company with respect to any Company Product which involve the grant to any third party of
any rights or immunities under Exclusive Intellectual Property (including, but not limited to, by any use, modification or and/or distribution of
any Open Source Software that requires, as a condition of such use, modification and/or distribution that any Company Product incorporated
into, derived from or distributed with such Open Source Software be (i) disclosed or distributed in source code form; (ii) be licensed for the
purpose of making derivative works; or (iii) be redistributable at no charge).

(s) For purposes of this Agreement, this Agreement, the following terms have the following meanings:
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(1) “Action” means any action, suit or proceeding, claim (including, without limitation, any demand, written
assertion of rights or cease and desist notification), complaint, arbitration, mediation, litigation, governmental inquiry, prosecution,
administrative proceeding or other investigation.

(ii) “Company Intellectual Property” means, collectively, the Owned Intellectual Property and the Licensed

Intellectual Property.

(iii) “Contract” means any agreement, contract, license, lease, commitment, arrangement or understanding,
written or oral, including any invoice, sales order or purchase order.

@iv) “Exclusive Intellectual Property” means, collectively, the Owned Intellectual Property and any Licensed
Intellectual Property that is exclusively licensed to the Company.

) “Open Source Software” means any Software that is distributed or made available as free software, open
source software or under similar licensing or distribution models, including software licensed or distributed under any licenses or distribution
models similar to GNU’s General Public License or Lesser/Library General Public License or any other open source license listed by the Open
Source Initiative at http://www.opensource.org/licenses/alphabetical.

(vi) “Order” means any award, injunction, judgment, decree, order, ruling, subpoena or verdict or other
decision issued, promulgated or entered by or with any Governmental Entity or arbitrator.

(vii) “Intellectual Property” means all (a) patents (including utility and design patents), patent applications,
Patent Cooperation Treaty filings, patent disclosures and all related extensions, continuations, continuations-in-part, divisions, reissues, and
reexaminations, utility models, certificates of invention and design patents, and all extensions thereto (“Patents”), (b) trademarks, service
marks, trade dress, brand names, certification marks, logos, slogans, rights in designs, industrial designs, corporate names, trade names,
business names, geographic indications and other designations of source, origin, sponsorship, endorsement or certification, together with the
goodwill associated with any of the foregoing, in each case whether registered or unregistered, and all applications and registrations therefor
(“Trademarks”), (c) domain names, URLs and any other addresses for use on the Internet, mobile devices or any other computer network or
communication system (“Domain Names”), (d) copyrights and registrations and applications therefor, together with all renewals, extensions,
translations, adaptations, derivations and combinations therefor, works of authorship, publications, documentation, website content, rights in
fonts and typefaces, and database rights (“Copyrights”), (¢) “look and feel” of websites, rights of publicity, rights of privacy, royal warrants
and moral rights, (f) know-how, trade secrets, confidential and proprietary information, concepts, ideas, knowledge, rights in research and
development, financial, marketing and business data, pricing and cost information, plans (including business and marketing plans), algorit