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SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

SCHEDULE 14D-1
AMENDMENT NO. 1
(Tender Offer Statement Pursuant to Section 14 (d) (1)
of the Securities Exchange Act of 1934)

MAGMA POWER COMPANY
(Name of Subject Company)

CE ACQUISITION COMPANY, INC.
CALIFORNIA ENERGY COMPANY, INC.
(Bidders)

COMMON STOCK, PAR VALUE $0.10 PER SHARE
(Title of Class of Securities)

94-2213782
(CUSIP Number of Class of Securities)

STEVEN A. MCARTHUR, ESQ.
SENIOR VICE PRESIDENT, GENERAL COUNSEL AND SECRETARY
CALIFORNIA ENERGY COMPANY, INC.
10831 OLD MILL ROAD
OMAHA, NEBRASKA 68194
(402) 330-8900
(Name, Address and Telephone Number of Person Authorized
to Receive Notices and Communications on Behalf of Bidder)
Copies to:
PETER J. HANLON, ESQ.
MICHAEL A. SCHWARTZ, ESQ.
WILLKIE FARR & GALLAGHER
ONE CITICORP CENTER
153 EAST 53RD STREET
NEW YORK, NEW YORK 10022
(212) 821-8000

California Energy Company, Inc., a Delaware corporation ("CECI"), and CE
Acquisition Company, Inc., a Delaware corporation and a wholly owned subsidiary
of CECI (the "Purchaser"), hereby amend and supplement their Statement on
Schedule 14D-1 ("Schedule 14D-1") filed with the Securities and Exchange
Commission (the "Commission") on December 9, 1994 with respect to the
Purchaser's offer to purchase 12,400,000 shares of Common Stock, par value
$0.10 per share (the "Shares"), of Magma Power Company, a Nevada corporation
(the "Company") upon the terms and subject to the conditions set forth
in the Offer to Purchase dated December 9, 1994 (the "Offer to Purchase") and
the related Letter of Transmittal (which together with the Offer to Purchase
constitute the "Offer").

Unless otherwise indicated herein, each capitalized term used but not
defined herein shall have the meaning assigned to such term in the Schedule
14D-1 or the Offer to Purchase.

Item 4. Source and Amount of Funds or Other Consideration.

The information set forth in Items 4 (a)-(b) is hereby amended and
supplemented by the following:

On December 21, 1994, CECI, the banks and other financial
institutions party thereto, and Credit Suisse, New York Branch executed a
Limited Recourse Credit Agreement (the "Tender Facility"), a copy of which is
attached hereto as Exhibit (b) (2). The terms of the Tender Facility do not
differ in any material respect from the description of such terms set forth in
Section 13 of the Offer to Purchase.

Item 9. Financial Statements of Certain Bidders.

The information set forth in Item 9 is hereby supplemented by adding
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thereto the following:

In considering the Offer, the holders of Shares may wish to consider
the following selected historical and pro forma financial information.

SELECTED HISTORICAL AND PRO FORMA FINANCIAL INFORMATION
Selected Historical Consolidated Financial and Operating Data of CECI

The following table sets forth selected historical consolidated
financial and operating data, which should be read in conjunction with CECI's
consolidated financial statements and related notes and "Management's
Discussion and Analysis of Financial Condition and Results of Operations" of
CECI incorporated by reference to CECI's Annual Report on Form 10-K for the
year ended December 31, 1993 and included in CECI's Quarterly Report on Form
10-Q for the quarters ended September 30, 1993 and 1994. The unaudited
consolidated financial statements of CECI as of and for the nine months ended
September 30, 1993 and 1994 reflect all adjustments necessary, in the opinion
of management, (consisting only of normal recurring adjustments) for a fair
presentation of such financial data. The selected consolidated data as of and
for each of the five years in the period ended December 31, 1993 have been
derived from the audited historical consolidated financial statements of CECI.

<TABLE>
<CAPTION>
Nine Months
Year Ended December 31, Ended September 30,
1989 1990 1991 1992 1993 1993 1994
(In thousands, except per share amounts)
<S> <C> <C> <C> <C> <C> <C> <C>
Statement of Operations Data:
Sales of electricity $43,010 $89,026 $104,155 $115,087 $129,861 $99,398 $115,357
Sales of steam - - 2,029 2,255 2,198 1,648 1,851
Interest and other income 5,386 7,787 9,379 10,187 17,194 12,294 21,980
Total revenue 48,396 96,813 115,563 127,529 149,253 113,340 139,188
Plant operations, general and
administrative and royalties 13,615 37,412 41,506 45,183 46,794 34,019 41,321
Income before depreciation,
amortization, interest, income
taxes, extraordinary item and
cumulative effect of change
in accounting principle (1) 34,781 59,401 74,057 82,346 102,459 79,321 97,867
Depreciation and amortization 6,605 13,372 14,752 16,754 17,812 13,044 15,439
Interest expense, net of capitalized
interest 15,125 30,464 24,439 14,860 23,389 17,171 36,962
Provision for income taxes 2,715 3,522 8,284 11,922 18,184 14,295 14,067

Income before extraordinary item
and cumulative effect of change
in accounting principle (1) 10,336 12,043 26,582 38,810 43,074 34,811 31,399

Extraordinary item-refinancing (2) - (4,991) (2,007)
Cumulative effect of change in

accounting principle (3) -= - -= -= 4,100 4,100 -=
Net income (1) 10,336 12,043 26,582 33,819 47,174 38,911 29,392
Preferred dividends (paid in kind) -— - -— 4,275 4,630 3,429 3,711
Net income available to common

stockholders 10,336 12,043 26,582 29,544 42,544 35,482 25,681
Income per share before

extraordinary item and cumulative

effect of change in accounting

principle (1)
Assuming no dilution 0.38 0.44 0.75 0.92 1.00 0.81 0.77
Assuming full dilution (4) 0.38 0.44 0.75 0.92 1.00 0.81 0.76
Extraordinary item per share (2) - - - (0.13) - — (0.006)
Cumulative effect of change in

accounting principle per share (3) $ -- $ - s - S -- $ .11 $ .11 s -
Net income per share
Assuming no dilution 0.38 0.44 0.75 0.79 1.11 0.92 0.71
Assuming full dilution (4) 0.38 0.44 0.75 0.79 1.11 0.92 0.70
Weighted average shares

outstanding (5) 27,019 27,254 35,471 37,495 38,485 38,436 36,174
Capital expenditures 124,749 32,514 68,377 32,446 87,191 64,250 78,892
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<CAPTION>

December 31, September 30,

1989 1990 1991 1992 1993 1993 1994
<S> <C> <C> <C> <C> <C> <C> <C>
Balance Sheet Data:
Property-power plant, net $302,514 $321,303 $373,948 $389, 646 $458,974 $440,527 $522,268
Total assets 349,282 393,853 517,994 580,550 715,984 710,659 1,087,064
Total debt 260,120 270,738 257,038 299,334 382,610 390,972 775,534
Preferred stock -— 4,705 54,705 54,350 58,800 57,650 62,350
Stockholders' equity 42,163 55,088 143,128 168,764 211,503 206,675 179,660
</TABLE>

(1) The Navy I Plant commenced operation prior to 1989 and the BLM and Navy II
Plants commenced commercial operation in February 1989 and January 1990,
respectively. The Desert Peak, Nevada facility and the Roosevelt Hot
Springs, Utah steam field were acquired in March and January 1991,
respectively.

(2) The refinancing of CECI's three largest domestic projects located at the
Naval Air Weapons Station at China Lake, California (collectively, the
"Coso Project") resulted in an extraordinary item in 1992 in the amount of
$5.0 million, after the tax effect of $1.5 million. The defeasance of the
Senior Notes resulted in an extraordinary item in 1994 in the amount of
$2.0 million, after the tax effect of $1.0 million.

(3) On January 1, 1993, CECI adopted Statement of Financial Accounting
Standard No. 109, "Accounting for Income Taxes" ("SFAS 109"), which
resulted in a cumulative adjustment to net income of $4.1 million in 1993.

(4) Fully diluted earnings per share reflects the dilutive effect of
convertible subordinated debentures as if they were converted at the
beginning of the reporting period.

(5) The number of shares outstanding is calculated by using the treasury stock
method.

Selected Historical Consolidated Financial and Operating Data of the Company

The following information concerning the Company is excerpted from the
Company's Annual Report on Form 10-K for the year ended December 31, 1993 and
Quarterly Report on Form 10-Q for the quarter ended September 30, 1994.

The selected financial data set forth below with respect to the Company's
statements of operations for each of the five years in the period ended
December 31, 1993 and the balance sheets of the Company as of December 31, 1989
through 1993 are derived from the consolidated financial statements of the
Company that have been audited by Coopers & Lybrand, independent certified
public accountants. The selected financial data set forth below with respect
to the Company's statements of operations for the nine-month period ended
September 30, 1994 and 1993 and, with respect to the balance sheet of the
Company as of September 30, 1994, have been derived from the unaudited
consolidated financial statements of the Company, which, in the opinion of
management, reflect all adjustments necessary (consisting only of normal
recurring adjustments) for a fair presentation of such financial data.

The selected financial data set forth below should be read in conjunction with
the consolidated financial statements and related notes and other financial
information included in the Company's Annual Report on Form 10-K for the year
ended December 31, 1993 and Quarterly Report on Form 10-Q for the quarter ended
September 30, 1994 incorporated herein by reference.

<TABLE>
<CAPTION>
Nine Months
Year Ended December 31, Ended September 30,
1989 1990 1991 1992 1993 1993 1994
(In thousands, except per share amounts)
<S> <C> <C> <C> <C> <C> <C> <C>
Statement of Operations Data:
Total revenues $63,103 $ 85,599 $94,891 $108, 966 $167,138 $124,781 $146,104
Operating revenues (1) 56,743 76,893 84,135 100,313 162,943 121,146 142,238
Income from operations 26,892 36,694 41,204 49,667 74,913 57,957 67,915
Income before cumulative
effect of accounting change 22,295 30,166 33,941 36,358 52,135 39,469 46,843
Cumulative effect of change
in accounting for income taxes -= -= -= 17,833(2) - -= -=
Net income 22,295 30,166 33,941 54,191 52,135 39,469 46,843
Return on revenues 35.3% 35.2% 35.8% 33.4%(3) 31.2% 31.6% 32.1%
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Capital expenditures $43,762 $ 7,054 $15,711 $ 12,043 S 8,434 $ 5,718
Return on averagestockholders'

equity 16.1% 17.6% 16.2% 14.3%(3) 16.4% 13.0%
Weighted average shares
outstanding 21,999 22,898 23,611 22,936 24,063 24,037

Income before cumulative effect
of accounting change per
common share

Assuming no dilution $1.01 $1.32 $1.44 $1.59 $2.17 $1.64

Assuming full dilution (4) 0.96 1.32 1.44 1.52 2.17 1.64
Income per common share

Assuming no dilution 1.01 1.32 1.44 2.36(2) 2.17 1.64

Assuming full dilution (4) 0.96 1.32 1.44 2.27(2) 2.17 1.64

<CAPTION>

September

December 31, 30,

1989 1990 1991 1992 1993 1994

(In thousands)
Balance Sheet Data:
Property, plant and

equipment, net . $124,062(5) $120,125 $118,541 $113,922 $265,215 $256,561
Exploration and development

costs, net . . . 46,681 44,782 48,644 52,001 107,069 104,271
Total assets 282,624 325,131 353,788 396,650 611,311 630,422
Long-term obligations (6) 98,212 99,297 89,808 87,339 200,509 164,313
Total debt (7) 100,517 102,842 97,541 96,126 226,008 188,969
Stockholders' equity 150,142 192,626 226,872 282,260 351,918 395,286
</TABLE>

(1) Excludes interest and other income.

(2) The cumulative effect of the Company's adoption of SFAS 109 increased net
income by $17,833, or $.77 per share. See Note 11, Provision for Income
Taxes, accompanying the consolidated financial statements for the year
ended December 31, 1992 for the Company incorporated by reference in its
Annual Report on Form 10-K for the year ended December 31, 1993.

(3) Excludes the impact of cumulative effect of change in accounting for
income taxes.

(4) Fully diluted earnings per share reflects the dilative effect of stock
options and warrants at the end of the reporting period.

(5) Projects in progress reclassified to appropriate asset classification.

(6) Consists of the noncurrent portion of long-term loans payable and other
long-term liabilities.

(7) Represents loans payable, including the current portion of long-term loans
payable.

Pro Forma Unaudited Condensed Combined Financial Data

The following Pro Forma Unaudited Condensed Combined Balance Sheet as
of September 30, 1994 and the Pro Forma Unaudited Condensed Combined Statements
of Earnings for the year ended December 31, 1993 and the nine months ended
September 30, 1994 combine the historical consolidated balance sheets of CECI
and the Company as if the acquisition had been effective on September 30, 1994,
and the historical statements of income as if the acquisition had been
effective at the beginning of the period. The acquisition is reflected under
the purchase method of accounting, after giving effect to the pro forma
adjustments and assumptions described in the accompanying notes. Under this
method of accounting, which is in accordance with generally accepted accounting
principles, assets and liabilities of the Company are adjusted to their
estimated fair value, and combined with the recorded values of the assets and
liabilities of CECI. This pro forma combined financial data should be read in
conjunction with the financial data appearing under "SELECTED HISTORICAL
CONSOLIDATED FINANCIAL AND OPERATING DATA OF CECI," "SELECTED CONSOLIDATED
FINANCIAL DATA OF THE COMPANY" and the consolidated financial statements,
including the notes thereto, of CECI and the Company, incorporated herein by
reference to their respective Annual Reports on Form 10-K for the year ended
December 31, 1993 and Quarterly Reports on Form 10-Q for the quarter ended
September 30, 1994.

CECI has not completed reviewing the Company's records in order to make
its determination of the fair value of the Company's assets and liabilities.
The fair value adjustments reflected in the accompanying pro forma combined
financial data reflect, among other things, estimates of fair value made by
CECI based on market quotations and assumptions it believes to be reasonable.

It should be noted, however, that the actual fair values will be
determined on the basis of the financial condition of the Company at the time
the the Company Shares are purchased.
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The pro forma data do not reflect operating efficiencies and cost
reductions which CECI anticipates are achievable. The savings would be largely
attributable to the economies of scale obtained through the combination of
CECI's operations with the Company's operations, and the resulting decrease in
employment and occupancy costs, as well as general overhead expenses.

The pro forma combined financial data are not intended to present the
results that would have actually occurred if the acquisition had been in effect
on the assumed dates and for the assumed periods, and are not necessarily
indicative of the results that may be obtained in the future.

Pro Forma Unaudited Condensed Combined Balance Sheet
CECI and the Company
As of September 30, 1994
(In thousands)

<TABLE>
<CAPTION>
Pro Forma
CECI Company Adjustments

<S> <C> <C> <C>
Assets
Cash and short term investments $316,349 $ 5,111 $(210,944) (4C)
Marketable securities. . . . - 43,609 —
Joint venture cash and short

term investments 27,088 25,478 -=
Restricted cash and short term

investments 127,380 - -—
Accounts receivable-trade and

other 33,901 54,204 -
Prepaid expenses and other assets -= 10,423 -=
Due from joint ventures. . . . 1,639 -- -=
Property and plant, net. . . . 522,268 395,560 340,000 (4B)
Equipment, net . . . . 4,699 -= -=
Notes receivable-joint venture 12,255 - -=
Other investments. . . . . . . 11,517 41,245 —
Power purchase contracts . . . -— 21,313 60,000 (4B)
Deferred charges and other assets 29,968 24,480 6,948 (4B, 4C)
Goodwill . . . . . . . . . . . -- 8,999 319,143 (4B)

Total Assets. . . . . . . . .$1,087,064 $630,422 $515,147

Liabilities and Stockholders' Equity

Liabilities
Accounts payable . . . .. $ 1,021 S 7,832 S -
Other accrued llabllltles . 23,357 3,605 -
Income taxes payable . . . . . 587 - -=
Construction loans . . . . . . 21,079 - -
Project loans. . . . . . . . . 233,080 188,969 -=
Senior discount notes. . . . . 421,375 - -
Convertible subordinated
debenture 100,000 - -=
Deferred income taxes. . . . 24,774 22,376 $158,000 (4B)
Other long term llabllltles . - 12,354 500,000 (4C)
Total liabilities . . . . . . 825,273 235,136 658,000
Deferred income. . . . 19,781 - -=
Redeemable preferred stock .. 62,350 - -

Commitments and contingencies. - - -

Stockholders' Equity
Preferred stock

Common Stock . . . . . 2,407 2,401 (1,599) (4n)

Additional paid in capltal .. 100,000 142,765 49,350 (4AR)

Unrealized gain from

marketable securities -= (677) 677 (4R)

Retained earnings. . . . . . . 136,769 250,797 (250,797) (4n)

Treasury stock . . . . . . . . (59,516) - 59,516 (4R)
Total stockholders' equity. . 179,660 395,286 (142,853)

Total liabilities and
stockholders'equity 51,087,064 $630,422 $515,147

Copyright © 2012 www.secdatabase.com. All Rights Reserved
Please Consider the Environment Before Printing This Document

Pro Forma
Combined
<C>

$110,516
43,609

52,566
127,380

88,105
10,423
1,639
1,257,828
4,699
12,255
52,762
81,313
61,396
328,142

$ 8,853
26,962
587
21,079
422,049
421,375

100,000
205,150
512,354

1,718,409

19,781
62,350

3,209
292,115

136,769

$2,232,633


http://www.secdatabase.com

</TABLE>

The accompanying notes to the pro forma unaudited condensed combined

financial statements are an integral part of these statements.

Pro Forma Unaudited Condensed Combined Statements of Earnings

For the Year Ended December 31,

1994

<TABLE>
<CAPTION>

<S>

Revenues

Sales of electricity

and steam

Royalties

Interest and other
income.

Management
services.

Total Revenue
Costs and Expenses
Plant operations
General and
administrative
Royalties
Depreciation and
amortization
Other non--plant
costs
Interest expense
Less interest
capitalized

Total costs and
expenses.

Income before
income taxes
Provision for
income taxes

Income from
continuing operations
Preferred dividends

Income available to

common stock-
holders

Income per

common and common equiva-

lent share
Assuming no dilution

Assuming full dilution

Weighted average
common shares
outstanding

CECI and the Company

1993 and the Nine Months Ended September 30,

(In thousands, except per share data)

Year Ended December 31,

Pro Forma

Adjustment
CECI Company (4D)
<C> <C> <C>
$132,059 $137,882 S$--
-- 19,629 -
17,194 4,195 (10,547)
-- 5,432 --
149,253 167,138 (10,547)
25,362 49,493 --
13,158 10,943 --
8,274 -= -
17,812 21,692 18,254
-- 471 --
30,205 9,626 45,000
(6,816) -= -=
87,995 92,225 63,254
61,258 74,913 (73,801
18,184 22,778 (26,056)
43,074 52,135 (47,745)
4,630 -- -

$1.00 $2.17
$1.00 $2.17
38,485 24,063

1993

Pro
Forma
Combined
<C>
$269,941
19,629

10,842

305,844

74,855

24,101
8,274

57,758

471
84,831
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Nine Months Ended September 30,

CECI

<C>

$117,208

139,188
23,887

9,536
7,898

15,439

Company
<C>
$124,086

15,062

3,866

146,104
41,208

9,602

17,737
380
9,262

Pro Forma
Adjustment
(4D)

<C>

1994

Pro Forma

Combined

<C>

$241,294
15,062

277,382
65,095

19,138
7,898

46,866

380
87,492
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</TABLE>

The accompanying notes to the pro forma unaudited condensed combined financial
statements are an integral part of these statements.

Notes To Pro Forma Unaudited Condensed Combined Financial Data
CECI and the Company
(In thousands, except per share data)

The Merger will be accounted for as a purchase. The resulting
adjustments are based on the historical consolidated financial statements of
CECI and the Company. The final adjustments will be based on the fair value of
CECI's Common Stock and the fair value of the assets and liabilities of the
Company at or near the closing. For purposes of the pro forma combined
financial statements, it is assumed that one hundred percent of the Shares will
be acquired and that the fair value of the CECI Common Stock will be $16.50
(the mid-point of the "Average Closing Price" range limits stipulated in the
Agreement and Plan of Merger).

The pro forma unaudited condensed combined financial statements are
based on the following assumptions:

1. The Merger occurred as of September 30, 1994 for balance sheet purposes
and at the beginning of the periods presented for statement of earnings
purposes.

2. 24,043,000 Shares outstanding, net of 200,000 shares owned by CECI,
will be purchased for $39.00 per Share consisting of a package of, on a blended
basis, approximately $28.50 per share in cash and approximately $10.50 in
market value per share of CECI Common Stock (see "Merger Consideration").

3. The options outstanding will be retired for approximately $8,500,000 in
cash.
4. The pro forma adjustments to reflect the effect of the transaction are

as follows:

A. The adjustments reflect the elimination of the Company's equity
accounts and the issuance of CECI Common Stock.

B. The adjustments which have been made to the net assets of the
Company and CECI to give effect to the Merger follow:

Assumed value of the

CECI Common Stock and cash consideration

plus estimated direct costs to be

incurred in consummating the Merger . . $942,377
Cost of retiring outstanding

Company options . . . . . . . . . . . . 8,500
Cost of Shares presently owned by CECI . . 5,552
Net assets of the Company. . . . . . . . . $395,286
Adjustment to eliminate goodwill

of the Company. . . . . . . . . . . . . (8,999) 386,287
Excess of purchase price over carrying

value of net assets acquired. . . . . . 570,142
Allocated to:

Property and plant. . . . . . . . . . . (340,000)

Power purchase contracts. . . . . . . . (60,000)

Deferred income taxes on

allocated costs . . . . . . . . . . . 158,000
Goodwill . . . . . . . .. e e $328,142

C. The additional cash which CECI will be required to pay in order to
effect the Merger has been provided for in the pro forma adjustments as
follows:

Reduce cash on hand . . . . . . . . . . . . $210,944
Increase long-term debt . . . . . . . . . . 500,000
$710, 944
Represents:
Payments to Company common stockholders. . . $677,444
Payments to Company stock option holders . . 8,500
Other direct acquisition costs . . . . . . . 12,500
Finance costs. . . . . .« « « « « « < o . .. 12,500
$710, 944
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D. The pro forma adjustments to the pro forma combined statements of
earnings include the following:

i. Record amortization of the excess of purchase price over net assets
acquired over a 40-year period, eliminate the amortization of goodwill from the
historical operating results of the Company and provide depreciation expense on
costs allocated to property and plant. CECI's policy is to provide
depreciation and amortization expense beginning upon the commencement of energy
production over the estimated remaining useful life of plant and equipment or
the contract period for costs applicable to power sales and development
contracts. Costs of $150 million have been allocated to power sales and
development contracts and plant for which energy production is not expected to
commence until 1996 or later. Accordingly, revenues, period operating costs
and amortization of future costs to be incurred in the completion of such
facilities together with amortization of this allocation of acquisition costs
are not included in the pro forma combined statements of earnings.

ii. Increase interest expense relating to amortization of deferred
financing costs over ten years and cash used to finance the merger, utilizing
an 8.75 percent annual interest rate assumption applied to additional
borrowings and a 5 percent annual interest rate assumption applicable to the
reduction of cash on hand.

iii. Change income tax expense as a result of pro forma adjustments
which affect taxable income.

The pro forma income per common share has been determined on the
basis of weighted average outstanding shares which have been adjusted to
include the number of shares of CECI Common Stock to be exchanged for the
outstanding Shares.

5. The pro forma combined income from continuing operations available to
common shareholders per share for the year ended December 31, 1993, and nine
months ended September 30, 1994, would be $0.82 and $0.78, respectively, based
upon the assumption that (1) 100% of the Shares are acquired by CECI and (2)
the market value of CECI Common Stock issued to the present shareholders of the
Company is $18.73 per share. The pro forma combined book value per share at
September 30, 1994, would be $9.45 under the same assumptions.

6. The pro forma combined income from continuing operations available to
common shareholders per share for the year ended December 31, 1993, and nine
months ended September 30, 1994, would be $0.76 and $0.72, respectively, based
upon the assumption that (1) 100% of the Shares are acquired by CECI and (2)
the market value of CECI Common Stock issued to the present shareholders of the
Company is $14.27 per share. The pro forma combined book value per share at
September 30, 1994, would be $8.66 under the same assumptions.

Item 11. Material to be Filed as Exhibits.
(b) (2) Limited Recourse Credit Agreement, dated December 21, 1994, by and
among California Energy Company, Inc., the banks and other financial

institutions parties thereto and Credit Suisse, New York Branch.

(b) (3) Form of Borrower Pledge and Security Agreement to be made by
California Energy Company, Inc. in favor of Credit Suisse, New York Branch.

(b) (4) Form of CE Acquisition Pledge Agreement to be made by CE Acquisition
Company, Inc. in favor of Credit Suisse, New York Branch.

(b) (5)Form of Term Note.

Signatures

After due inquiry and to the best of my knowledge and belief, I certify
that the information set forth in this statement is true, complete and correct.

Dated: December 27, 1994

CE ACQUISITION COMPANY, INC.
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Exhibit

parties

(b) (3)

(b) (4)

By: /s/ Steven A. McArthur

Steven A. McArthur
Senior Vice President, General
Counsel and Secretary

CALIFORNIA ENERGY COMPANY, INC.

By: /s/ Steven A. McArthur

Steven A. McArthur
Senior Vice President, General
Counsel and Secretary

EXHIBIT INDEX

Page
Description No.

Limited Recourse Credit Agreement, dated December
21, 1994, by and among California Energy Company,
Inc., the banks and other financial institutions

thereto and Credit Suisse, New York Branch.

Form of Borrower Pledge and Security Agreement to be
made by California Energy Company, Inc. in favor of
Credit Suisse, New York Branch.

Form of CE Acquisition Pledge Agreement to be made
by CE Acquisition Company, Inc. in favor of Credit

Suisse, New York Branch.

Form of Term Note.
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LIMITED RECOURSE CREDIT AGREEMENT

by and among

CALIFORNIA ENERGY COMPANY, INC.,
as Borrower

THE BANKS AND OTHER FINANCIAL
INSTITUTIONS PARTIES HERETO,
as Banks

and

CREDIT SUISSE, NEW YORK BRANCH,
as Agent

Dated as of December 21, 1994
Tender Offer Facility

TABLE OF CONTENTS

ARTICLE T
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Section 1.1 Defined Terms.
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LIMITED RECOURSE CREDIT AGREEMENT

This LIMITED RECOURSE CREDIT AGREEMENT, dated as of
December 21, 1994, is made by and among CALIFORNIA ENERGY
COMPANY, INC., a Delaware corporation ("Borrower"), THE BANKS
AND OTHER FINANCIAL INSTITUTIONS PARTIES HERETO ("Banks") and CREDIT
SUISSE, NEW YORK BRANCH, as agent for the Banks (in such
capacity, "Agent").

The parties hereto agree as follows:
ARTICLE I
Definitions and Interpretation
Section 1.1 Defined Terms. As used in this Agreement:

"Acquisition" means the acquisition by CE
Acquisition of the Magma Shares in connection with the Tender
Offer.

"Affiliate" means, as to any Person, any other
Person directly or indirectly controlling or controlled by or
under common control with such Person. For the purpose of
Section 5.2 (f), the term "Affiliate" shall include only
Kiewit Energy and any entity owning 10% or more of the
capital stock or other equity interest having the power to
vote for the election of directors (or persons fulfilling
similar responsibilities) of Kiewit Energy or Borrower.

"Agency Office" means the office of Agent
designated on the Commitment Schedule, or such other office
of Agent as Agent may from time to time designate by notice
to Borrower and the Banks.

"Agent" means Credit Suisse in its capacity as
agent for the Banks hereunder, and any successor thereto in
such capacity.

"Alto Peak" means a prospective 72 gross megawatt
Philippine geothermal project of Magma.

"Applicable Agent's Account" means the account of
Agent maintained at the Agency Office, or such other account
of Agent as may be hereafter from time to time designated by
Agent upon notice to the Borrower and the Banks, as the
account through which the Banks are to make Loans and the
Borrower is to repay Loans and to pay the other sums due
under this Agreement.
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"Applicable Lending Office" means with respect to
each Bank the office of such Bank designated on the
Commitment Schedule, or in the Assignment and Acceptance
Agreement pursuant to which it became a Bank, or such other
office of such Bank as such Bank may from time to time
designate by notice to Borrower and the Agent.

"Applicable Margin" means (a) with respect to any
Base Rate Loan, 125 basis points (1.25%) per annum, and
(b) with respect to any Eurodollar Rate Loan, 250 basis
points (2.50%) per annum.

"Assignee" has the meaning ascribed thereto in
Section 8.11.

"Assignment and Acceptance Agreement" means an
assignment and acceptance agreement, in compliance with
Section 8.11 and substantially in the form of Exhibit A
hereto.

"Banks" means the banks and other financial
institutions signatory hereto in their capacity as Banks, and
any Assignees hereafter added as Banks under one or more
Assignment and Acceptance Agreements pursuant to Section
8.11.

"Banking Day" means (a) a day on which banks are
not required or authorized to close in the city in which the
Agency Office or any Applicable Lending Office is located,
and, in matters relating to the determination of a Eurodollar
Rate or Interest Period, a day on which the London interbank
market deals in Dollar deposits, and (b) with respect to a
day on which a Notice of Borrowing is to be given to Agent at
the Agency Office or on which notifications or other

documents are to be received by, or an action is required of
Agent at the Agency Office pursuant to the provisions of this
Agreement, a day on which banks are not required or
authorized to close in the city in which the Agency Office is
located.

"Bankruptcy Code" means Title 11 of the United
States Code entitled "Bankruptcy," as amended from time to
time, or any successor statute.

"Base Rate" means a fluctuating rate per annum
which is at all times equal to the higher of (a) the rate per
annum announced by Credit Suisse (New York Branch) from time
to time as its base lending rate for commercial loans in
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Dollars in the United States or (b) the rate gquoted by Credit
Suisse (New York Branch), at approximately 11:00 a.m. New
York City time, to dealers in the New York federal funds
market for overnight offering of Dollars by Credit Suisse
(New York Branch) for deposit, plus a margin of 0.50
percentage points, the Base Rate to change as and when such
rates change. The base lending rate is not the lowest rate
of interest charged by Credit Suisse in connection with
extensions of credit.

"Base Rate Loan" means any Loan bearing interest as
provided in Section 2.3 (a).

"Borrower Pledge Agreement" means the Pledge
Agreement dated as of the Closing Date by Borrower in favor
of Agent substantially in the form of Exhibit B hereto, as it
may be amended or supplemented from time to time.

"Borrower Subsidiary" means any Subsidiary of
Borrower other than Magma and its Subsidiaries.

"Borrower Tender Offer Documents" means the Offer
to Purchase and all other documents filed by or on behalf of
Borrower or its Affiliates with the SEC with respect to the
Tender Offer.

"Cash Equivalent" means any of the following: (1)
securities issued or directly and fully guaranteed or insured
by the United States of America or any agency or
instrumentality thereof (provided that the full faith and
credit of the United States of America is pledged in support
thereof) with a maturity date not more than six months from
the date of acquisition, (ii) time deposits and certificates
of deposit of any commercial bank organized in the United
States of America having capital and surplus in excess of
$500,000,000 or any commercial bank organized under the laws
of any other country having total assets in excess of
$500,000,000 with a maturity date not more than six months
from the date of acquisition, (iii) repurchase obligations
with a term of not more than 30 days for underlying
securities of the types described in clauses (i) or (iv) that
were entered into with any bank meeting the qualifications
set forth in clause (ii) or another financial institution of
national reputation acceptable to Agent, (iv) commercial
paper issued by (a) the parent corporation of any commercial
bank organized in the United States of America having capital
and surplus in excess of $500,000,000 or any commercial bank
organized under the laws of any other country having total
assets in excess of $500,000,000, and (b) others having one
of the two highest ratings obtainable from either S&P or
Moody's (or, if at any time neither S&P nor Moody's may be

Copyright © 2012 www.secdatabase.com. All Rights Reserved.
Please Consider the Environment Before Printing This Document


http://www.secdatabase.com

rating such obligations, then from another nationally
recognized rating service acceptable to Agent) and in each
case maturing within six months from the date of acquisition,
(v) overnight bank deposits and bankers' acceptances at any
commercial bank organized in the United States of America
having capital and surplus in excess of $500,000,000 or any
commercial bank organized under the laws of any other country
having total assets in excess of $500,000,000, (vi) deposits
available for withdrawal on demand with any commercial bank
organized in the United States of America having capital and
surplus in excess of $500,000,000 or any commercial bank
organized under the laws of any other country having total
assets in excess of $500,000,000, (vii) investments in money
market funds substantially all of whose assets comprise
securities of the types described in clauses (i) through (v)
and (viii) money market preferred stock having one of the two
highest ratings obtainable from either S&P or Moody's (or, if
at any time neither S&P nor Moody's may be rating such
obligations, then from another nationally recognized rating
service acceptable to Agent).

"CE Acquisition”™ means CE Acquisition Company,
Inc., a Delaware corporation and a wholly-owned subsidiary of
Borrower.

"CE Acquisition Credit Agreement" means the credit
agreement dated as of the Closing Date by and between CE
Acquisition and Borrower in form and substance satisfactory
to Agent.

"CE Acquisition Pledge Agreement" means the Pledge

Agreement dated as of the Closing Date by CE Acquisition in
favor of Borrower substantially in the form of Exhibit C
hereto, as it may be amended or supplemented from time to
time.

"CE Acquisition Secured Term Note" means the
Secured Term Note made by CE Acquisition in favor of Borrower
in a principal amount equal to the aggregate amount of the
Loans made on the Closing Date, substantially in the form of
Exhibit D hereto.

"Change of Control" means that (x) a Person
(together with any affiliates of such Person or Persons
otherwise associated with such person) or a "group" within
the meaning of Section 13(d) (3) of the Securities Exchange
Act of 1934 (the "1934 Act") is or becomes the beneficial
owner (as defined under Rule 13(d) of the 1934 Act), directly
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or indirectly, of shares of stock of Borrower entitling such
person to exercise 25% or more of the total voting power of
all classes of stock of Borrower entitled to vote in election
of directors (a "Control Interest"), other than any Person or
group or any of their Affiliates which on the date hereof
holds a Control Interest and (y) Kiewit Energy does not own a
Control Interest at least as large as that held by the Person
or "group" described in clause (x) above.

"Closing Date" means the date on which the first
Loan under any Commitment is made.

"Collateral" means, collectively: (i) all capital
stock and other property pledged pursuant to the Security
Documents, (ii) all "collateral" as defined in the Security
Documents, (iii) all real property mortgaged pursuant to the
Security Documents and (iv) any property or interest provided
in addition to or in substitution for any of the foregoing.

"Commitment" means, as to any Bank, the amounts set
forth opposite such Bank's name as its Commitment on the
Commitment Schedule, subject to adjustment for the effect of
any one or more Assignment and Acceptance Agreements to which
such Bank may be a party.

"Commitment Schedule" means the schedule attached
as Schedule 1 hereto.

"Compliance Certificate" means a certificate of,
and duly executed by, a Responsible Officer of Borrower in
the form of Exhibit E hereto.

"Consolidated Net Worth" means at any date of
determination thereof, all amounts that would, in conformity
with GAAP, be included as shareholders' equity on a
consolidated balance sheet of Borrower and its Subsidiaries
as of such date.

"Control" (including the terms "controlling,"
"controlled by" and "under common control with") means the
possession, direct or indirect, of the power to direct or
cause the direction of the management and policies of a
Person whether through the ownership of voting securities, by
contract, or otherwise.

"Credit Documents" means this Agreement, the Notes,
the CE Acquisition Credit Agreement, the CE Acquisition
Secured Term Note, any Assignment and Acceptance Agreements,
the Security Documents, and any certificates, opinions,
warranties and representations, and other documents required
to be delivered pursuant to Section 3.1 or 5.1(h) or

Copyright © 2012 www.secdatabase.com. All Rights Reserved.
Please Consider the Environment Before Printing This Document


http://www.secdatabase.com

delivered pursuant to or in connection with any one or more
of the foregoing and expressly designated by Agent as a
"Credit Document" at the time of delivery hereunder.

"Debt" means (i) indebtedness for borrowed money,
(ii) obligations to pay the deferred purchase price of
property or services, (iii) obligations as lessee under
leases which shall have been or are required to be, in
accordance with GAAP, recorded as capital leases,
(iv) obligations evidenced by bonds, debentures, notes, or
equivalent instruments, (v) reimbursement obligations in
respect of drawings made or available under letters of
credit, (vi) obligations under direct or indirect guaranties
in respect of, and obligations (contingent or otherwise) to
purchase or otherwise acquire, or otherwise to assure a
creditor against loss in respect of, obligations of others of
the kinds referred to in clauses (i) through (v) above (but
excluding surety, bid, operating and performance guarantees
or other similar instruments or obligations incurred in the
ordinary course of business), (vii) withdrawal liability
incurred by Borrower or any ERISA Affiliate under ERISA to
any Multiemployer Plan which is required to be reserved for,
reflected or disclosed in financial statements prepared in
accordance with GAAP and (viii) without duplication of any of
the foregoing, the items listed in the definition of "Debt"
in Section 101 of the Indenture.

"Default" means any event, occurrence, condition,

act or omission which with the giving of notice, the passage
of time or both would constitute an Event of Default.

"Directive" means any Law, and any directive,
guideline or requirement of any governmental authority
(whether or not having the force of law).

"Dollar" and "$" means the lawful currency of the
United States of America.

"Employee Benefit Plan" means any employee benefit
plan (other than a Multiemployer Plan) within the meaning of
Section 3(3) of ERISA which (i) is maintained for, or on
behalf of, its current or former employees, officers or
directors by Borrower or any ERISA Affiliate or (ii) has at
any time within the preceding six years been maintained for,
or on behalf of, its current or former employees, officers or
directors by Borrower or any current or former ERISA
Affiliate.
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"Environmental Laws" means any Law imposing
liability or standards of conduct concerning, or otherwise
relating to, pollution, waste disposal, industrial hygiene,
occupational health and safety, the manufacture, use,
handling or release of Hazardous Materials or the protection
of human health, plant life or animal life, natural resources
or the environment.

"ERISA" means the Employee Retirement Income
Security Act of 1974, as amended from time to time.

"ERISA Affiliate" means, as applied to Borrower,
any Person who is a member of a group which is under common
control with Borrower, who together with Borrower is treated
as a single employer within the meaning of Section 414 (b),
(c), (m) or (o) of the IRC or Section 4001 (b) of ERISA.

"Eurocurrency Liabilities" has the meaning
specified in Regulation D promulgated by the Board of
Governors of the Federal Reserve System, as in effect from
time to time.

"Eurodollar Rate" means, for each Interest Period
for each Eurodollar Rate Loan, the rate of interest per annum
(based on a year of 360 days and calculated on actual days
elapsed) equal at all times during such Interest Period to
the quotient (rounded upward, if necessary, to the nearest
one-sixteenth of one percent (0.0625%)) of (i) the rate of
interest determined by Agent to be the arithmetic average
(rounded upward, if necessary, to the next higher 1/100 of
1%) of the rates at which deposits in Dollars are offered by
Reference Banks to prime banks in the London interbank market
at 11:00 a.m. (London time) two Banking Days before the first
day of such Interest Period for a period equal to such
Interest Period and in an amount as to each Reference Bank
substantially equal to the Eurodollar Rate Loan of such
Reference Bank divided by (ii) a percentage equal to 100%
minus the Eurodollar Rate Reserve Percentage (as defined
below) for such Interest Period.

"Eurodollar Rate Loan" means any Loan bearing
interest as provided in Section 2.3 (b).

"Eurodollar Rate Reserve Percentage" for each
Interest Period for each Eurodollar Rate Loan means the
highest reserve percentage applicable during such Interest
Period under regulations issued from time to time by the
Board of Governors of the Federal Reserve System or any
successor for determining the maximum reserve requirement
(including, without limitation, any emergency, supplemental
or other marginal reserve requirement), with respect to
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liabilities or assets consisting of or including Eurocurrency
Liabilities (as defined below) having a term equal to such
Interest Period.

"Event of Default" has the meaning specified in
Section 6.1.

"EWG" has the meaning ascribed thereto in Section
4.1 (bb) .

"Exchange Act" means the Securities and Exchange
Act of 1934, as amended from time to time.

"Federal Funds Rate" means, for any day, the rate
per annum (rounded upwards, if necessary, to the nearest one-
hundredth (1/100th) of one percent (1%)), equal to the
weighted average of the rates of overnight federal funds
transactions with members of the Federal Reserve System
arranged by federal funds brokers as published for such day
(or if such day is not a Banking Day, for the next preceding
Banking Day) by the Federal Reserve Bank of New York, or if
such rate is not so published for any day which is a Banking
Day, the average of the quotations for such day on such
transactions received by Agent from three (3) federal funds
brokers of recognized standing selected by Agent.

"Fees" has the meaning ascribed thereto in Section

"FERC" means the Federal Energy Regulatory
Commission or any successor thereto.

"Final Maturity Date" means (x) the first
anniversary of the Closing Date or such later date to which
such date may be extended pursuant to Section 2.8 or (y) the
date of the consummation of the Merger, if earlier; provided,
however, that if the outstanding principal amount of the
Loans, interest thereon and other amounts payable hereunder
shall be due and payable sooner pursuant to Section 6.1 or
otherwise, then the Final Maturity Date shall be such earlier
date that such amounts are due and payable.

"FPA" has the meaning ascribed thereto in Section
4.1 (bb) .

"GAAP" means United States generally accepted

accounting principles.
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"Governmental Authority" means any nation or
government, any state or other political subdivision thereof,
and any entity exercising executive, legislative, judicial,
regulatory or administrative functions of or pertaining to
government.

"Hazardous Materials" means any asbestos,
flammables, volatile hydrocarbons, industrial solvents,
explosive or radioactive materials, hazardous wastes, toxic
substances or related materials including, without
limitation, substances defined as "hazardous substances,"
"hazardous materials," "contaminants," "pollutants,"
"hazardous wastes" or "toxic substances" (A) in (i) the
Comprehensive Environmental Response, Compensation and
Liability Act of 1980, as amended by the Superfund Amendments
and Reauthorization Act, 42 U.S.C. Section 9601 et seq.,
(ii) the Hazardous Materials Transportation Act, 49 U.S.C.
Section 1801 et seq., (iii) the Resource Conservation and
Recovery Act, 42 U.S.C. Section 6901 et seqg., (iv) the
Federal Water Pollution Control Act, as amended, 33 U.S.C.
Section 1251 et seq., (v) the Clean Air Act, 33 U.S.C.
Section 7401 et seq., (vi) the Toxic Substances Control Act,
15 U.S.C. Section 2601 et seqg., (vii) the Safe Drinking Water
Act, 42 U.S.C. Section 300f et seq., (viii) applicable
foreign, state or local law, or (ix) the rules, orders or
regulations adopted or proposed or in the publications
promulgated pursuant to said laws; or (B) in any reported
decision of a foreign, state or federal court.

"Indenture" means the Indenture dated as of March
24, 1994 between Borrower and IBJ Schroder Bank & Trust
Company, relating to Borrower's 10-1/4% Senior Discount Notes
due 2004 in the aggregate amount of $529,640,000, as in
effect on the date hereof.

"Interest Period" means, for each Loan, the period
commencing on the date of such Loan and ending on the last
day of the period selected by Borrower with respect to Loans
made to it pursuant to the provisions of Section 2.1. The
duration of each such Interest Period shall be (i) in the
case of a Eurodollar Rate Loan, 1, 2, 3 or 6 months (or such
other period as may be requested by Borrower and which Agent
reasonably determines is available), and (ii) in the case of
a Base Rate Loan, any period that does not extend beyond the
Final Maturity Date; provided, however, that:

(i) Borrower may not select any Interest Period
which ends after the then existing Final Maturity Date;

(ii) whenever the last day of any Interest
Period would otherwise occur on a day other than a Banking
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Day, the last day of such Interest Period shall be extended
to occur on the next succeeding Banking Day; provided,
however, that, with respect to any Interest Period for a
Eurodollar Rate Loan, if such extension would cause the last
day of such Interest Period to occur in the next following
month, the last day of such Interest Period shall occur on
the next preceding Banking Day; and

(iii) whenever the first day of any Interest
Period occurs on a day of an initial calendar month for which
there is no numerically corresponding day in the calendar
month that succeeds such initial calendar month by the number
of months equal to the number of months in such Interest
Period, such Interest Period shall end on the last Banking
Day of such succeeding calendar month.

"Investment" in any Person means (i) any loan or
advance to such Person, (ii) any purchase or other
acquisition of any capital stock, warrants, rights, options,
obligations or other securities of such Person, (iii) any
capital contribution to such Person, (iv) any other
investment in such Person or (v) without duplication of any

of the foregoing, any of the items listed in the definition
of "Investment" in Section 101 of the Indenture.

"IRC" means the Internal Revenue Code of 1986, as
amended from time to time.

"Kiewit Energy" means Kiewit Energy Company, a
Delaware corporation, and any other Subsidiary or Affiliate
of Peter Kiewit Sons' Inc., a Delaware corporation, Kiewit
Construction Group Inc., a Delaware corporation, or Kiewit
Diversified Group, Inc., a Delaware corporation.

"Laws" means all federal, state, local or foreign
laws, rules, regulations and treaties, all judgments, awards,
orders, writs, injunctions or decrees issued by any federal,
state, local or foreign authority, court, tribunal, agency or
other governmental authority, or by any arbitrator, all
permits, licenses, approvals, franchises, notices,
authorizations and similar filings, by or with any federal,
state, local or foreign governmental authority and all
consent decrees or regulatory agreements with any federal,
state, local or foreign governmental authority.

"Liens" means any lien, mortgage, security
interest, pledge, encumbrance, charge, conditional sale or
other title retention arrangement, or any undertaking or
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arrangement with respect to property or rights (including a
"negative pledge") which has the practical effect of
preventing the grant of a security interest or lien securing
the Obligations.

"Loan" has the meaning ascribed thereto in Section
2.1(a) and includes Base Rate Loans or Eurodollar Rate Loans.

"Magma" means Magma Power Company, a Nevada
corporation.

"Magma Litigation" means the proceedings and
actions identified on Schedule 2.

"Magma Shares" means 12,400,000 shares of the
Common Stock, par value $0.10 per share, of Magma.

"Magma Tender Offer Documents" means all documents
filed by or on behalf of Magma or its Affiliates with the SEC
with respect to the Tender Offer.

"Majority Banks" means:

(a) As of any time before the Closing Date, Banks
holding Commitments which collectively constitute more than
50% of the aggregate amount of all Commitments; and

(b) As of any time on or after the Closing Date,
Banks whose total outstanding Loans exceed 50% of the total
outstanding Loans of all Banks.

"Malitbog" means the 231 gross megawatt Philippine
geothermal project of Magma currently under construction.

"Material Adverse Effect" means (a) subject to the
proviso to this definition, any change or effect, when taken
together with all other adverse changes and effects relating
to Borrower and its Subsidiaries that is materially adverse
to the business, operations, properties, condition (financial
or otherwise), assets or liabilities (including, without
limitation, contingent liabilities) of Borrower and its
Subsidiaries, taken as a whole, or (b) subject to the proviso
to this definition, any change or effect, when taken together
with all other adverse changes and effects relating to CE
Acquisition and its Subsidiaries that is materially adverse
to the business, operations, properties, condition (financial
or otherwise), assets or liabilities (including, without
limitation, contingent liabilities) of CE Acquisition and its
Subsidiaries, taken as a whole, or (c) the material
impairment of the ability of Borrower to perform its
obligations under any Credit Document to which it is a party
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or the material impairment of the ability of Agent or any
Bank to enforce or collect any of the Obligations, or (d) the
material impairment of the ability of CE Acquisition to
perform its obligations under the CE Acquisition Secured Term
Note, or (e) the impairment of the perfection of the security
interest in, or the ability of the Agent to realize upon, any
part of the Collateral; provided , however, that for purpose
of determining whether Borrower has satisfied the conditions
set forth in Section 3.1, the occurrence of any or all of the
following shall not constitute a "Material Adverse Effect"
under clause (a) or (b) of this definition: (i) a failure to
receive any contract or award for which Magma or any of its
Subsidiaries has submitted or will submit a competitive bid,
(ii) the loss of any contract or arrangement (whether by
revocation, lapse or invalidity) with respect to a project
that Magma or any of its Subsidiaries has under development,
other than any such loss related to Malitbog, Fish Lake (as
defined below) or Alto Peak and other than any such loss
resulting from a breach by Magma of the representations and

warranties set forth in Sections 4.22 and 4.23 of the Merger
Agreement, (iii) an unfavorable ruling by the California
Public Utilities Commission with respect to Magma's
California plants under the pending Biennial Resource Plan
Update, (iv) a loss of, or unfavorable ruling in, Magma's
pending litigation against Southern California Edison
Company, but only insofar as such litigation seeks to
increase the energy price payable for deliveries over
nameplate capacity and not insofar as any unfavorable ruling
affects the validity or enforceability of any contract
subject thereto or the enforceability of any material term
thereof, (v) a failure to close any public or private
financing of any project in which Magma or any of its
Subsidiaries owns a direct or indirect interest (other than
as a result of a loss with respect to Malitbog or Fish Lake
or as a result of a breach by Magma of the representations
and warranties set forth in Section 4.22 or 4.23 of the
Merger Agreement) or (vi) the termination of the employment
of any employee, officer, director or consultant of Magma or
any of its Subsidiaries. For purpose of this definition of
"Material Adverse Effect" the term "Fish Lake" shall mean the
capacity expansion of 36 megawatts at Magma's Salton Sea
project in connection with a 16 megawatt Interim Standard
Offer No. 4 contract originally assigned to Magma's
geothermal resources at Fish Lake, Nevada, and in connection
with a 20 megawatt expansion option under a negotiated
contract that was acquired as part of Magma's acquisition of
Union 0Oil Company of California's Salton Sea geothermal
assets in March 1993.
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"Material Subsidiary" means (i) Magma, (ii) CE
Acquisition, (iii) each Project Owner and (iv) with respect
to Borrower, any Person which is (x) a Subsidiary of Borrower
which holds any material amount of capital stock of Borrower,
or (y) a Subsidiary of Borrower which is a "significant
subsidiary", with respect to Borrower as defined in Section
1-02(v) of Regulation S-X of the Securities and Exchange
Commission (17 C.F.R. Section 210.1-02(v)) as the same may be from
time to time amended or the equivalent definition under any
successor or replacement regulation of the Securities and
Exchange Commission; provided, however, that no Person which
has at any time been a Material Subsidiary by reason of the
foregoing shall cease to be such a Material Subsidiary for
the purposes hereof unless Borrower has theretofore given
Agent notice of such change in status.

"Maturity Date" means with respect to each
Eurodollar Rate Loan, the last day of the Interest Period
applicable to such Eurodollar Rate Loan.

"Maximum Loan Value" shall have the meaning
assigned to such term in Section 221.8 of Regulation U.

"Merger" means the merger between CE Acquisition
and Magma pursuant to the Merger Agreement.

"Merger Agreement" means the Merger Agreement dated
as of December 5, 1994 among Borrower, CE Acquisition and
Magma.

"Moody's" means Moody's Investors Services, Inc.

"Multiemployer Plan" means a "multiemployer plan"
as defined in Section 4001 (a) (3) of ERISA to which Borrower
or any ERISA Affiliate is making, or is obligated to make,
contributions or has made, or has been obligated to make,
contributions within the preceding six years.

"Note" shall mean any promissory note issued by
Borrower pursuant to Section 2.4(i) hereof, substantially in
the form annexed as Exhibit F hereto, appropriately completed
in conformity herewith.

"Notice of Borrowing" means a request by Borrower
for Loans on the Closing Date pursuant to Section 2.1 and in
the form of Exhibit G hereto.

"Notice of Conversion or Continuation" means a
request by Borrower for the conversion of one Type of Loan to
another Type of Loan or the continuation of a Eurodollar Rate
Loan pursuant to Section 2.1(g) and in the form of Exhibit H
hereto.
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"Obligations" means any and all obligations,
indebtedness and liability of Borrower of every kind and
character, owed to Agent or the Banks, arising directly or
indirectly out of or in connection with the Credit Documents
(including any modifications, amendments, extensions,
restatements or renewals of, supplements to, or substitutions
or replacements for, any one or more of the Credit
Documents), and including all such obligations, indebtedness
and liability, whether for principal, interest (including
interest that, but for the filing of a petition in bankruptcy
with respect to Borrower, would have accrued on the
Obligations), reimbursement obligations, fees, costs,
expenses, premiums, charges, attorneys' fees, indemnity,
whether heretofore, now, or hereafter made, incurred or
created, whether voluntarily or involuntarily and however
arising, whether or not due, whether absolute or contingent,

ligquidated or unliquidated, or determined or undetermined,
and whether Borrower may be liable individually or jointly
with others.

"Offer to Purchase" means the Offer to Purchase of
Borrower and CE Acquisition dated December 9, 1994 relating
to the Acquisition.

"Pension Plan" means any Employee Benefit Plan
which is subject to the provisions of Title IV of ERISA or
Section 412 of the IRC and which (a) is maintained for
employees of Borrower or any of its ERISA Affiliates or (b)
has at any time within the preceding six years been
maintained for the employees of Borrower or any of its
current or former ERISA Affiliates.

"Permitted Liens" means any Liens that (i) do not
in any way affect or relate to the Collateral or the Agent's
security interest in the Collateral and (ii) are:

(a) Liens for taxes, or other governmental levies
and assessments that (x) do not arise under ERISA or
Environmental Laws and (y) are not yet due or which are
being contested in good faith and by appropriate
proceedings if adequate reserves with respect thereto
are maintained on the books of Borrower in accordance
with GAAP;

(b) carriers', warehousemen's, mechanics',
materialmen's, repairmen's or other like Liens arising
in the ordinary course of business which are not overdue
for a period of more than 60 days or which are being
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contested in good faith and by appropriate proceedings;

(c) pledges or deposits in connection with
workmen's compensation, unemployment insurance and other
social security legislation;

(d) deposits to secure the performance of bids,
trade contracts (other than for borrowed money), leases,
statutory obligations, surety and appeal bonds,
performance bonds and other obligations of a like nature
incurred in the ordinary course of business;

(e) easements, rights-of-way, restrictions
(including landmarking and zoning restrictions) and
other similar encumbrances incurred or imposed in the
ordinary course of business which are not of the nature
of a Lien for security purposes and which, in the
aggregate, do not require the expenditure of substantial
sums, and which do not in any case materially detract
from the value of the property subject thereto or
interfere with the ordinary conduct of the business of
Borrower or any of its Subsidiaries;

(f) Liens incidental to the conduct of its
business or the ownership of its property and assets
which do not relate to Debt, do not arise under ERISA,
the IRC or Environmental Laws and which do not
materially detract from the value of its property or its
assets or materially impair the use thereof in the
operation of its business;

(g) zoning and landmarking restrictions;
(h) Liens arising under the Security Documents;
(i) Liens arising from judgments, provided that

(1) the execution or other enforcement of such Lien is
effectively stayed, (2) the judgment secured thereby is
being actively appealed in good faith and by appropriate
proceedings, (3) adequate book reserves shall have been
established and maintained and shall exist with respect
thereto, (4) such Lien shall have been in existence no
more than sixty days from the date of its creation, and
(5) the aggregate amount so secured shall not at any
time exceed $25,000,000;

(3) Purchase Money Liens, if, after giving effect
thereto and any concurrent transactions: (1) each such
Purchase Money Lien secures Debt in an amount not
exceeding the lesser of (x) the cost of acquisition or
construction of the property subject to such Lien or
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(y) the fair market value of such property at the time
of acquisition or construction, and (2) no Default or
Event of Default would exist as a result of incurring
the Debt secured by such Purchase Money Lien;

(k) Liens existing on property of an entity at the
time such property is acquired by the Borrower or a
Subsidiary, or at the time such entity becomes a
Subsidiary, provided such Liens (x) are not created,
incurred or assumed in contemplation of such acquisition
or of such entity becoming a Subsidiary and (y) do not
extend to any other property of Borrower or any of its

Subsidiaries; and

(1) Liens created in the ordinary course of
business of Magma and its Subsidiaries in connection
with the development, construction, operation, financing
or refinancing of a Permitted Facility (as defined in
the Indenture) and which are consistent with
Section 1012 (iii) (B), (vii), (viii), (ix) (D) or (ix) (E)
of the Indenture.

"Person" means an individual, partnership,
corporation (including a business trust), joint stock
company, trust, unincorporated association, joint venture or
other entity, or a government or any political subdivision or
agency thereof.

"PBGC" means the Pension Benefit Guaranty
Corporation or any successor thereto.

"Plants" has the meaning ascribed thereto in
Section 4.1 (bb) .

"Project Owners" means, collectively, Del Ranch,
Ltd., a California limited partnership, Elmore, L.P., a
California limited partnership, Leathers, L.P., a California
limited partnership, Vulcan/BN Geothermal Power Company, a
Nevada general partnership, Salton Sea Power Company, a
Nevada Corporation, Magma Operating Company, a Nevada
corporation, Salton Sea Brine Processing, L.P., a California
limited partnership, Salton Sea Power Generation, L.P., a
California limited partnership and Visayas Geothermal Power
Company, a Philippine general partnership.

"PUHCA" means the Public Utility Holding Company
Act of 1935, as amended.
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"Purchase Money Lien" means any Lien on property
acquired or constructed by Borrower after the Closing Date,
which Lien secures all or a portion of the related purchase
price or construction costs of such property, provided that
such Lien (1) is created within 180 days of such acquisition
or construction, (2) encumbers only property purchased or
constructed after the Closing Date and acquired or
constructed with the proceeds of the Debt secured thereby,
and (3) such Lien does not extend to any other property.

"QF" has the meaning ascribed thereto in Section
4.1 (bb) .

"Reference Banks" means the New York City office of
Credit Suisse or any substitute Reference Bank for either of
the foregoing from time to time selected by Agent with
Borrower's written consent (which consent shall not be
unreasonably withheld) .

"Regulation G" means Regulation G of the Board of
Governors of the Federal Reserve System, 12 C.F.R. Part 207,
as amended from time to time.

"Regulation U" means Regulation U of the Board of
Governors of the Federal Reserve System, 12 C.F.R. Part 221,
as amended from time to time.

"Reportable Event" has the meaning assigned to that
term in Title IV of ERISA.

"Requirement of Law" means as to any Person, the
Certificate of Incorporation and By-Laws or other
organizational or governing documents of such Person, and any
law, treaty, rule or regulation, or any award, order,
judgment or determination of an arbitrator or a court or

other Governmental Authority, in each case applicable to or
binding upon such Person or any of its property or to which
such Person or any of its property is subject.

"Responsible Officer" means, as to any Person, the
president, chief executive officer, chief operating officer,
chief financial officer, vice president, chief corporate
officer, treasurer, or controller of such Person.

"Restricted Junior Payment" means: (a) any
dividend or other distribution, direct or indirect, on
account of any shares of any class of stock of Magma or any
of its Subsidiaries now or hereafter outstanding, except a
dividend payable solely in shares of that class of stock to
the holders of that class which is pledged to Agent on behalf
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of the Banks; (b) any redemption, conversion, exchange,
retirement, sinking fund or similar payment, purchase or
other acquisition for wvalue, direct or indirect, of any
shares of any class of stock of CE Acquisition or any of its
Subsidiaries now or hereafter outstanding; (c) any voluntary
prepayment of principal of, premium, if any, or interest on
(however so affected, including by way of redemption,
conversion, exchange, purchase, retirement, defeasance,
sinking fund or similar payment with respect to), any
subordinated Debt of CE Acquisition or any of its

Subsidiaries; and (d) any payment made to retire, or to
obtain the surrender of, any outstanding warrants, options or
other rights to acquire shares of any class of stock of CE
Acquisition or any of its Subsidiaries now or hereafter
outstanding.

"S&P" means Standard & Poor's Corporation.
"SEC" means the Securities and Exchange Commission.

"Securities Act" means the Securities Act of 1933,
as amended from time to time.

"Security Documents" means the Borrower Pledge
Agreement, the CE Acquisition Pledge Agreement and all
financing statements, certificates, guaranties, assignments,
security agreements, mortgages, deeds of trusts, instruments
or documents executed and/or delivered pursuant thereto or in
connection therewith.

"Small Power QF" has the meaning ascribed thereto
in Section 4.1 (bb).

"Solvent" and "Solvency" mean, with respect to any
Person on a particular date, that on such date (a) the fair
value of the property of such Person is greater than the
total amount of liabilities, including, without limitation,
contingent liabilities, of such Person, (b) the present fair
salable value of the assets of such Person is not less than
the amount that will be required to pay the probable
liability of such Person on its debts as they become absolute
and matured, (c) such Person does not intend to, and does not
believe that it will, incur debts or liabilities beyond such
Person's ability to pay as such debts and liabilities mature
and (d) such Person is not engaged in business or a
transaction, and is not about to engage in business or a
transaction, for which such Person's property would
constitute an unreasonably small capital.
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"Subsidiary" means (i) as to any Person, any now
existing or hereafter organized corporation, partnership,
limited liability company, unincorporated association, joint
venture or other organization in which such Person, directly
or indirectly, owns beneficially or of record equity
securities (or securities currently convertible into equity
securities) which give such Person directly or indirectly,
upon conversion, exercise or otherwise, an interest of 50
percent or more of any of the profits, losses, capital or
property of, or ordinary voting power in respect of, such
corporation, partnership, joint venture or other organization
and (ii) as to Borrower, any of the foregoing and, after the
Closing Date, Magma.

"Tender Offer" means the offer by CE Acquisition to
acquire the Magma Shares as described in the Offer to
Purchase.

"Tender Offer Conditions" means the conditions to
the Acquisition as set forth in the Offer to Purchase.

"Termination Date" means September 30, 1995.

"Termination Event" means: (a) a "Reportable
Event" described in Section 4043 of ERISA and the regulations
issued thereunder other than those events as to which the 30-
day notice requirement has been waived under subsections 13,
14, 18, 19 or 20 of PBGC Regulation Section 2615 and the
regulations issued thereunder; or (b) the withdrawal of
Borrower or any ERISA Affiliate from a Pension Plan during a
plan year in which it was a "substantial employer" as defined
in Section 4001 (a) (2) of ERISA; or (c) the termination of a
Pension Plan, the filing of a notice of intent to terminate a
Pension Plan or the treatment of a Pension Plan amendment as
a termination under Section 4041 of ERISA; or (d) the
institution of proceedings to terminate, or the appointment
of a trustee with respect to, any Pension Plan by the PBGC;
or (e) any other event or condition which would constitute
grounds under Section 4042 (a) (1), (2) or (3) of ERISA, and
any other event or condition which has been identified to
Borrower or any ERISA Affiliate by notice from the PBGC which
would constitute grounds under Section 4042 (a) (4) of ERISA,
for the termination of, or the appointment of a trustee to
administer, any Pension Plan; or (f) the partial or complete
withdrawal of Borrower or any ERISA Affiliate from a
Multiemployer Plan; or (g) the imposition of a Lien pursuant
to Section 412 of the IRC or Section 302 of ERISA; or (h) any
event or condition which results in the reorganization or
insolvency of a Multiemployer Plan under Sections 4241 or
4245 of ERISA; or (i) any event or condition which results in
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the termination of a Multiemployer Plan under Section 4041A
of ERISA or the institution by the PBGC of proceedings to
terminate a Multiemployer Plan under Section 4042 of ERISA.

"Type" means, with respect to any Loan, a Base Rate
Loan or a Eurodollar Rate Loan.

"UCC" means the Uniform Commercial Code of the
State of New York, as in effect from time to time.

Section 1.2 Computation of Time Periods. In this
Agreement in the computation of periods of time from a
specified date to a later specified date, the word "from"
means "from and including" and the words "to" and "until"
mean "to but excluding."

Section 1.3 Accounting Terms. All accounting
terms not specifically defined herein shall be construed in
accordance with GAAP.

Section 1.4 No Presumption Against Any Party.
Neither this Agreement nor any uncertainty or ambiguity
herein shall be construed or resolved against any Bank or
Borrower, whether under any rule of construction or
otherwise. On the contrary, this Agreement has been reviewed
by each of the parties and their counsel and shall be
construed and interpreted according to the ordinary meaning
of the words used so as to fairly accomplish the purposes and
intentions of all parties hereto.

Section 1.5 ©Use of Certain Terms. Unless the
context of this Agreement requires otherwise, the plural
includes the singular, the singular includes the plural, the
part includes the whole, "including" is not limiting, and
"or" has the inclusive meaning of the phrase "and/or." The
words "hereof," "herein," "hereby," "hereunder," and other
similar terms of this Agreement refer to this Agreement as a
whole and not exclusively to any particular provision of this
Agreement.

Section 1.6 Headings and References. Section and
other headings are for reference only, and shall not affect
the interpretation or meaning of any provision of this
Agreement. Unless otherwise provided, references to
Articles, Sections, Schedules, and Exhibits shall be deemed
references to Articles, Sections, Schedules and Exhibits of
this Agreement. References to this Agreement and any other
Credit Document include this Agreement and other Credit
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Documents as the same may be modified, amended, restated or
supplemented from time to time pursuant to the provisions
hereof or thereof. A reference to a Person includes the
successors and assigns of such Person, but such successors
and assigns shall have rights under this Agreement only to
the extent permitted hereby.

Section 1.7 Independence of Provisions. All
agreements and covenants hereunder and under the other Credit
Documents shall be given independent effect such that if a
particular action or condition is prohibited by the terms of
any such agreement or covenant, the fact that such action or
condition would be permitted within the limitations of
another agreement or covenant shall not be construed as
allowing such action to be taken or condition to exist.

ARTICLE II
Amounts and Terms of the Loans
Section 2.1 The Loans.

(a) The Loan Commitments. Each Bank severally
agrees on the terms and conditions set forth in this
Agreement (including those of Article III hereof), to make
term loans (the "Loans") on the Closing Date at the
Applicable Lending Office in an amount equal to the lesser of
(i) its Commitment and (ii) its pro rata share of the Maximum
Loan Value of the Collateral; provided that each Bank's
commitment to make such Loans shall expire on the Termination
Date unless the Closing Date shall have occurred prior to
such date. FEach Loan shall be made by the Banks ratably
according to each Bank's Commitment. All Loans shall be
funded in one drawing on the Closing Date and shall be made
available to Borrower at the Agency Office. The Loans and
any amount repaid may not be reborrowed.

(b) Borrowing Mechanics. Each Eurodollar Rate
Loan made on the Closing Date shall be in an aggregate
minimum amount of $10,000,000 and integral multiples of
$1,000,000 in excess of such amount. The Loans shall be made
on a Notice of Borrowing, given not later than 11:00 a.m.
(local time in the city where the Agency Office is situated)
on the third Banking Day prior to the date of the proposed
Loans by Borrower to Agent at the Agency Office, and Agent
shall give to each Bank prompt notice thereof by telex, cable
or telefacsimile, but in any event, such notice shall be
received by each Bank prior to 1:00 p.m. New York City time
on the date Agent receives such Notice of Borrowing in
compliance with this Section 2.1 (b). Such Notice of
Borrowing shall be by telex, cable, telefacsimile, or

Copyright © 2012 www.secdatabase.com. All Rights Reserved.
Please Consider the Environment Before Printing This Document


http://www.secdatabase.com

telephone confirmed promptly in writing, but in no event
shall such written confirmation be received by Agent later
than 11:00 a.m. (local time in the city where the Agency
Office is situated) on the Banking Day prior to the date the

Loans are to be made. Such Notice of Borrowing shall specify
(1) the date of the Loans, (ii) the amount of each Loan,

(iii) the requested interest rate option under Section 2.3 (a)
or (b) and (iv) the Interest Period in the case of Eurodollar
Rate Loans. In the event Borrower fails to specify an
Interest Period for any Eurodollar Rate Loan, such Interest
Period shall be for one month. In the event Borrower fails
to specify the interest rate option for any Loan, such Loan
shall be deemed a Base Rate Loan. Each Bank shall, before
2:00 p.m. (local time in the city the Agency Office is
situated) on the date the Loans are to be made, make
available to Agent at the Agency Office in same day funds in
Dollars for credit to the Applicable Agent's Account, such
Bank's ratable portion of the Loans and, unless Agent has
been notified by a Bank that the applicable conditions set
forth in Article III have not been fulfilled, Agent will make
such funds available to Borrower at the Agency Office on such
date; provided, however, in no event shall a Bank be required
to make funds available to Agent prior to 11:00 a.m. New York
City time on the date the Loans are to be made.

(c) Notice of Borrowing Irrevocable. A Notice of
Borrowing shall be irrevocable and binding on Borrower.
Borrower shall indemnify each Bank against any loss, cost or
expense incurred by such Bank as a result of any failure to
fulfill on or before the date specified in the Notice of
Borrowing, the applicable conditions set forth in Article
IIT, including, without limitation, any loss (including loss
of anticipated profits), cost or expense incurred by reason
of the liquidation or reemployment of deposits or other funds
acquired by such Bank to fund the Loans to be made by such
Bank when the Loans, as a result of such failure, are not
made on such date.

(d) Agent's Reliance on Bank Loans. Unless Agent
shall have received notice from a Bank prior to the date of
the Loans, that such Bank will not make available to Agent
such Bank's ratable portion of the Loans, Agent may assume
that such Bank has made such portion available to Agent on
the date of the Loans in accordance with this Section 2.1,
and Agent may, in reliance upon such assumption, make
available to Borrower on such date a corresponding amount.
If and to the extent that such Bank shall not have so made
such ratable portion available to Agent, such Bank and
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Borrower severally agree to repay to Agent forthwith on
demand such corresponding amount advanced to Borrower,
together with interest thereon, for each day from the date
such amount is made available to Borrower until the date such
amount is repaid to Agent, at (i) in the case of Borrower,
the interest rate applicable at the time to the Loans and
(1i) in the case of such Bank, the Federal Funds Rate. If
such Bank shall repay such amount to Agent, such repayment
shall constitute such Bank's ratable portion of the Loans for
purposes of this Agreement.

(e) Failure to Make Loan. The failure of any Bank
to make the Loans to be made by it shall not relieve any
other Bank of its obligation, if any, hereunder to make its
Loan, on the date of the Loans, but no Bank shall be
responsible for the failure of any other Bank to make the
Loans to be made by such other Bank on the date of the Loans.

(f) Notice of Interest Rate and Interest Period.
Agent shall give prompt notice to Borrower and the Banks of
the applicable interest rate for such Loan determined by
Agent pursuant to Section 2.3 hereof as soon as reasonably
practicable after such rate is determined by Agent and in no
event later than three Banking Days prior to making such Loan
in the case of any Eurodollar Rate Loan. Such notice shall
also provide the Interest Period for any Eurodollar Rate
Loan.

(g) Voluntary Conversion or Continuation of Loans.
(i) Subject to the provisions of Sections 2.03(d) and (e),
Borrower shall have the option to (1) convert at any time all
or any part of Base Rate Loans equal to $10,000,000 and
integral multiples of $1,000,000 in excess of that amount to
Eurodollar Rate Loans, (2) convert at any time all or any
part of Eurodollar Rate Loans to Base Rate Loans (so long as
in the case of a partial conversion the remaining amount of
the Eurodollar Rate Loan is in an aggregate minimum amount of
$10,000,000 and integral multiples of $1,000,000 in excess of
such amount), or (3) upon the expiration of any Interest
Period applicable to a Eurodollar Rate Loan, to continue all
or any portion of such Eurodollar Rate Loan equal to
$10,000,000 and integral multiples of $1,000,000 in excess of
that amount as a Eurodollar Rate Loan and the succeeding
Interest Period(s) of such continued Eurodollar Rate Loan
shall commence on the Maturity Date of the Eurodollar Rate
Loan to be continued; provided that no outstanding Eurodollar
Rate Loan may be continued or be converted when any Event of
Default has occurred and is continuing or when there is an
occurrence of any condition or event which, with notice or
lapse of time or both, would constitute an Event of Default.
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(1i) Borrower shall deliver a Notice of

Conversion/Continuation to the Agent no later than 1:00 p.m.
(New York City time) at least three (3) Banking Days in
advance of the proposed conversion/continuation date. A

notice of Conversion/Continuation shall specify: (1) the
proposed conversion/continuation date (which shall be a
Banking Day); (2) the Type and amount of the Loan to be

converted or continued; and (3) in the case of a conversion
to, or a continuation of, a Eurodollar Rate Loan, the
requested Interest Period.

(11i) A Notice of Conversion/Continuation,
requesting a conversion to or continuation of a Eurodollar
Rate Loan shall be irrevocable once given, and Borrower shall
be bound to convert or continue, as applicable, in accordance
therewith.

Section 2.2 Repayment.

(a) Scheduled Repayments. Borrower shall repay
the principal amount of each Loan on the Final Maturity Date.

(b) Voluntary Prepayments. Upon at least one
Banking Day's notice to Agent by Borrower with respect to
Base Rate Loans, and three Banking Days' notice to Agent by
Borrower with respect to Eurodollar Rate Loans, stating the
proposed date and aggregate principal amount of the
prepayment, Borrower may, and if such notice is given
Borrower shall, prepay the outstanding principal amount of
any Base Rate Loan or Eurodollar Rate Loan, as applicable, as
identified by Borrower in such notice, in whole or ratably in
part, together with accrued interest to the date of such
prepayment on the principal amount prepaid, as well as any
additional amount owed by Borrower pursuant to Section
2.3(c), provided that each partial prepayment shall be in a
minimum amount of $1,000,000, and that if such prepayment is
a prepayment of the entire outstanding amount of the Loans,
such prepayment shall be accompanied by the prepayment of all
other Obligations.

(c) Mandatory Prepayments. The Loans shall be
prepaid in whole by Borrower, together with all accrued and
unpaid interest through the date of prepayment and any
additional amounts owed by Borrower pursuant to
Section 2.3 (c), immediately upon (i) the consummation of the
Merger, (ii) the occurrence of any sale, transfer,
assignment, pledge or other encumbrance or disposition by CE
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Acquisition of any of the Magma Shares, except the pledge
pursuant to the CE Acquisition Pledge Agreement and the
Borrower Pledge Agreement or (iii) the imposition of a
permanent injunction on the consummation of the Merger. The
Loans shall also be prepaid by Borrower, together with all
accrued and unpaid interest through the date of prepayment
and any additional amounts owed by Borrower pursuant to
Section 2.3(c), immediately upon the receipt by Borrower from
CE Acquisition, or upon the receipt by CE Acquisition from
Magma, of any dividends, loans, advances or other
distributions, or, in the case of Borrower, any principal
payments to Borrower under the CE Acquisition Secured Term
Note, in an amount equal to 100% of the amount of such
dividends, loans, advances or other distributions or
principal payment under the CE Acquisition Secured Term Note.
If any of such prepayment is a partial prepayment of the
outstanding amount of the Loans, such prepayment shall be
applied in accordance with Section 2.4 (e), and if any such
prepayment is a prepayment of the entire outstanding amount
of the Loans, such prepayment shall be accompanied by the
prepayment of all other Obligations.

Section 2.3 Interest on Loans.

(a) Base Rate Loans. (i) Except to the extent
that Borrower shall have elected in the applicable Notice of
Borrowing to pay interest on any Loan for an Interest Period
pursuant to Section 2.3(b), or (ii) to the extent that
Eurodollar Rate Loans shall have become unavailable or
unlawful pursuant to Section 2.3(d) or (e), and (iii) in any
case, from and after the Maturity Date of each Eurodollar
Rate Loan that has not been continued pursuant to Section
2.1(g), Borrower shall pay interest on the unpaid principal
amount of each Loan made to Borrower, from the date of such
Loan until such principal amount is paid in full, at a
fluctuating interest rate per annum equal to the Base Rate
plus the Applicable Margin, together with, in each case, any
additional interest rate margin as shall be applicable under
Section 2.3(f).

(b) Eurodollar Rate Loans. Borrower may, if no
Event of Default has occurred and is continuing and subject
to the provisions of this Section 2.3 (as of the date the
Notice of Borrowing is required to be given pursuant to
Section 2.1 (b) or as of the date a Loan may be converted to
or continued as a Eurodollar Rate Loan pursuant to
Section 2.1(g)), elect to pay interest on each 