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SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

SCHEDULE 13D/A
(Rule 13d-101)

INFORMATION TO BE INCLUDED IN STATEMENTS
FILED PURSUANT TO RULE 13d-1(a) AND AMENDMENTS

THERETO FILED PURSUANT TO RULE 13d-2(a)
(Amendment No. 1)

@pos.com, Inc.
(Name of Issuer)

COMMON STOCK, PAR VALUE $.001 PER SHARE
(Title of Class of Securities)

04963A104
(CUSIP Number)

LEONARD GOLDNER, ESQ.
EXECUTIVE VICE PRESIDENT and GENERAL COUNSEL

SYMBOL TECHNOLOGIES, INC.
ONE SYMBOL PLAZA

HOLTSVILLE, NEW YORK 11742
(631) 738-2400

(Name, Address and Telephone Number of Person
Authorized to Receive Notices and Communications)

with a copy to:

EDWARD J. CHUNG, ESQ.
SIMPSON THACHER & BARTLETT

425 LEXINGTON AVENUE
NEW YORK, NEW YORK 10017-3954

(212) 455-2000

August 12, 2002
(Date of Event which Requires Filing

of this Statement)

If the filing person has previously filed a statement on Schedule 13G to
report the acquisition which is the subject of this Schedule 13D, and is
filing this schedule because of Rule 13d-1(e), 13d-1(f) or 13d-1(g), check the
following box [ ].
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CUSIP No. 04963A104

________________________________________________________________________________
1    NAME OF REPORTING PERSONS

I.R.S. IDENTIFICATION NOS. OF ABOVE PERSONS (ENTITIES ONLY)

11-2308681
________________________________________________________________________________
2    CHECK THE APPROPRIATE BOX IF A MEMBER OF A GROUP*

(a)  [_]
(b)  [_]

________________________________________________________________________________
3    SEC USE ONLY

________________________________________________________________________________
4    SOURCE OF FUNDS

WC
________________________________________________________________________________
5    CHECK BOX IF DISCLOSURE OF LEGAL PROCEEDINGS IS REQUIRED

PURSUANT TO ITEMS 2(d) OR 2(e)                                   [_]

________________________________________________________________________________
6    CITIZENSHIP OR PLACE OF ORGANIZATION

Delaware
________________________________________________________________________________

7    SOLE VOTING POWER (see Item 5 below)

NUMBER OF
6,118,695(1)

SHARES      _________________________________________________________________
8    SHARED VOTING POWER

BENEFICIALLY

OWNED BY          0
_________________________________________________________________

EACH       9    SOLE DISPOSITIVE POWER (see Item 5 below)
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REPORTING
6,118,695(1)

PERSON      _________________________________________________________________
10   SHARED DISPOSITIVE POWER

WITH

0
________________________________________________________________________________
11   AGGREGATE AMOUNT BENEFICIALLY OWNED BY EACH REPORTING PERSON

(see Item 5 below)

6,118,695(1)
________________________________________________________________________________
12   CHECK BOX IF THE AGGREGATE AMOUNT IN ROW (11) EXCLUDES CERTAIN SHARES

[_]

________________________________________________________________________________
13   PERCENT OF CLASS REPRESENTED BY AMOUNT IN ROW (11)

37.0%(1) (see Item 5 below)
________________________________________________________________________________
14   TYPE OF REPORTING PERSON

CO
________________________________________________________________________________

--------

1    Calculated pursuant to Rule 13d-3 and based upon information
provided by the Company updated to the date of this filing.

2

ITEM 1.  SECURITY AND ISSUER.

This Amendment No. 1 amends and restates in its entirety the Statement on
Schedule 13D originally filed on August 5, 2002 (as amended and restated by
this Amendment No. 1, the "Schedule 13D") and relates to the common stock, par
value $.001 per share ("Common Stock"), of @pos.com, Inc., a Delaware
corporation (the "Company"). The principal executive offices of the Company
are located at 3051 North First Street, San Jose, California 95134.

ITEM 2.  IDENTITY AND BACKGROUND.
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Schedule I to the Schedule 13D sets forth the name, the business address,
the present principal occupation or employment (and the name, principal
business and address of any corporation or other organization in which such
employment is conducted), and the citizenship of the directors, executive
officers and controlling persons of Symbol Technologies, Inc. ("Symbol").

ITEM 3.  SOURCE AND AMOUNT OF FUNDS OR OTHER CONSIDERATION.

The response to Item 4 is incorporated herein by reference.

ITEM 4.  PURPOSE OF TRANSACTION.

Pursuant to a letter dated July 25, 2002, Symbol proposed to the Company
that Symbol acquire all of the outstanding capital stock of the Company.
Symbol's letter is attached as Exhibit A to this Schedule 13D. As a condition
to entering into discussions with Symbol with respect to such an acquisition,
the Company requested that Symbol provide it with interim working capital
financing. On July 26, 2002, Symbol agreed to provide such financing out of
its working capital pursuant to a convertible promissory note in the amount of
$400,000 (the "Old Note").

On August 12, 2002, Symbol, Symbol Acquisition Corp., a wholly owned
subsidiary of Symbol, and the Company entered into an Agreement and Plan of
Merger (the "Merger Agreement") and, in connection therewith, the Old Note was
replaced by the Amended and Restated Convertible Promissory Note in the amount
of $3,500,000 (the "Amended Note"), also provided out of Symbol's working
capital, to repay in full all of the borrowings outstanding under the
Convertible Promissory Note dated June 25, 2002 held by Hand Held Products,
Inc. and to provide additional interim working capital to the Company until
the transactions contemplated by the Merger Agreement are consummated. As of
the date hereof, the Company owed $1,558,372.06 in outstanding principal and
interest under the Amended Note. The Company is expected to borrow additional
funds and thereby increase the outstanding principal amount under the Amended
Note from time to time. The Amended Note is convertible at any time into a
number of shares of Common Stock equal to the product of (A) a fraction, the
numerator of which is the then-outstanding balance of the Amended Note
(including accrued and unpaid interest) and the denominator of which is
$5,000,000, and (B) the number of shares of Common Stock outstanding on a
fully diluted basis. The Amended Note is attached as Exhibit B to this
Schedule 13D.

Pursuant to the Merger Agreement, Symbol Acquisition Corp. shall commence
a cash tender offer (the "Offer") to purchase all of the issued and
outstanding shares of the Common Stock at a purchase price of $0.46 per

3

share, net to the seller in cash. Subject to the terms and conditions
set forth in the Merger Agreement, following the consummation of the Offer,
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Symbol Acquisition Corp. shall be merged with and into the Company, with the
Company continuing as the surviving corporation in such merger (the "Merger").
Symbol shall finance the Offer and Merger out of its working capital.

Following the consummation of the Offer, the Common Stock shall be
eligible for termination of registration pursuant to Section 12(g)(4) of the
Securities Exchange Act of 1934, as amended, and is expected to be no longer
eligible to be quoted on the OTC Bulletin Board. The Merger Agreement is
attached as Exhibit C to this Schedule 13D.

Concurrently with the execution of the Merger Agreement, on August 12,
2002, Symbol, Symbol Acquisition Corp. and certain major stockholders of the
Company entered into a Tender and Voting Agreement (the "Tender Agreement")
whereby such stockholders have agreed to tender their Common Stock in the
Offer and take other actions in support of the Offer, the Merger and the
transactions contemplated by the Merger Agreement. The Tender Agreement is
attached as Exhibit D to this Schedule 13D.

ITEM 5.  INTEREST IN SECURITIES OF THE ISSUER.

The response to Item 4 is incorporated herein by reference.

Based upon information provided by the Company updated to the date
hereof, Symbol estimates that it has beneficial ownership of 6,118,695
shares of Common Stock (representing approximately 37.0% of the outstanding
Common Stock), including sole power to vote and dispose of all shares so
owned.

Neither Symbol nor, to its knowledge, any of the persons identified on
Schedule I, have effected transactions in shares of the Common Stock during
the preceding 60 days.

ITEM 6. CONTRACTS, ARRANGEMENTS, UNDERSTANDINGS OR RELATIONSHIPS WITH RESPECT
TO SECURITIES OF THE ISSUER.

The response to Item 4 is incorporated herein by reference.

ITEM 7.  MATERIAL TO BE FILED AS EXHIBITS.

A. Letter dated July 25, 2002 from Symbol to the Company.

B. Amended and Restated Convertible Promissory Note, dated August 12,
2002, made by the Company and Crossvue, Inc. in favor of Symbol.

C. Agreement and Plan of Merger, dated as of August 12, 2002, by and
among the Company, Symbol and Symbol Acquisition Corp.

D. Tender and Voting Agreement, dated as of August 12, 2002, by and among
Symbol, Symbol Acquisition Corp. and certain stockholders of the Company.
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4

SIGNATURES

After reasonable inquiry and to the best of my knowledge and belief,
I certify that the information set forth in this statement is true, complete
and correct.

Date:  August 13, 2002                   SYMBOL TECHNOLOGIES, INC.

By: /S/ LEONARD GOLDNER
-------------------------------
LEONARD GOLDNER
Executive Vice President and
General Counsel

SCHEDULE I

INFORMATION CONCERNING THE DIRECTORS, EXECUTIVE
OFFICERS AND CONTROLLING PERSONS OF SYMBOL TECHNOLOGIES, INC.

Each of the individuals listed below is a United States citizen. The
business address of each individual is One Symbol Plaza, Holtsville, New York
11742-1300. The address of the corporation or organization (if other than
Symbol), if any, at which the principal occupation or employment of each such
individual is conducted is set forth below such individual's name. To the
knowledge of Symbol, during the last five years, none of such persons has been
(a) convicted in a criminal proceeding, excluding traffic violations or
similar misdemeanors, or (b) a party to a civil proceeding of a judicial or
administrative body, the result of which was a judgment or decree enjoining
future violations of, or prohibiting or mandating activities subject to,
Federal or State securities laws, or finding any violation with respect to
such laws.

PRESENT PRINCIPAL OCCUPATION OR
NAME AND CURRENT BUSINESS ADDRESS                       EMPLOYMENT
---------------------------------         -------------------------------------

Richard Bravman .....................     Vice Chairman of the Board of
Directors and Chief Executive Officer
of Symbol Technologies, Inc.

George Bugliarello...................     Director of Symbol Technologies, Inc.
Chancellor of Polytechnic University.

c/o  Polytechnic University
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6 Metrotech Center
Brooklyn, New York 11201

Leonard H. Goldner...................     Executive Vice President, General
Counsel and Secretary of Symbol
Technologies, Inc.

Carole DeMayo........................     Senior Vice President-Human Resources
of Symbol Technologies, Inc.

Ron Goldman..........................     Senior Vice President, General
Manager-Marketing and Business
Development of Symbol Technologies,
Inc.

Leo A. Guthart.......................     Director of Symbol Technologies, Inc.
Managing Partner of Topspin Partners,

c/o  Topspin Partners, L.P.               L.P.
3 Expressway Plaza, Suite 100
Roslyn Heights, New York 11577

Kenneth V. Jaeggi....................     Senior Vice President-Finance and
Chief Financial Officer of Symbol
Technologies, Inc.

Joseph Katz..........................     Senior Vice President-Research and
Development of Symbol Technologies,
Inc.

Robert Korkuc........................     Vice President, Chief Accounting
Officer of Symbol Technologies, Inc.

PRESENT PRINCIPAL OCCUPATION OR
NAME AND CURRENT BUSINESS ADDRESS                       EMPLOYMENT
---------------------------------         -------------------------------------

Harvey P. Mallement..................     Director of Symbol Technologies, Inc.
General Partner of Harvest Partners,

c/o  Harvest Partners, Inc.               Inc.
280 Park Avenue, 33rd Floor
New York, New York 10017

Raymond R. Martino...................     Vice Chairman of the Board of Symbol
Technologies, Inc. Retired; formerly
President and Chief Operating Officer
of Symbol Technologies, Inc.

Boris Metlitsky......................     Senior Vice President-Corporate
Engineering of Symbol Technologies,
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Inc.

William Nuti.........................     President and Chief Operating Officer
of Symbol Technologies, Inc.

Satya Sharma.........................     Senior Vice President, General
Manager-Worldwide Operations of
Symbol Technologies, Inc.

James Simons.........................     Director of Symbol Technologies, Inc.
President of Renaissance Technologies

c/o  Renaissance Technologies             Corporation.
Corporation
800 Third Avenue, 33rd Floor
New York, New York 10022

Jerome Swartz........................     Chairman of the Board of Directors,
Chief Scientist and Director of
Symbol Technologies, Inc.

2
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Exhibit A

[Letterhead of Symbol Technologies, Inc.]

July 25, 2002

Mr. John Wood
Chairman of the Board and

Chief Executive Officer
@POS.com, Inc.
3051 North First Street
San Jose, CA  95134 U.S.A.

Dear John:

We are pleased to propose that Symbol Technologies, Inc. acquire all
of the outstanding equity interests in @POS.com Inc. (the "Company") for an
aggregate purchase price of $5.5 million. The proposed transaction would be
effected through a customary negotiated two-step merger agreement, whereby
Symbol would make a tender offer for all of the outstanding common stock of
the Company.

We have reviewed the Asset Purchase Agreement dated June 26, 2002
among the Company, Crossvue, Inc. and Hand Held Products, Inc. and are
confident that the Company's Board will conclude that our proposal constitutes
a "Superior Proposal" as defined in such Asset Purchase Agreement. In addition
to the higher consideration for your shareholders contemplated by our
proposal, we believe that our proposed transaction would have a number of
significant advantages over the transaction contemplated by the Asset Purchase
Agreement, including the absence of any hold-back provision or any risk that
the value available to shareholders would be reduced by the Company's retained
liabilities. We also believe that our proposed transaction would have fewer
conditions, can be competed substantially faster and is potentially more tax
efficient for your shareholders.

In addition, we are prepared to fund (i) up to $400,000 of interim
working capital advances prior to the execution of a definitive agreement
between Symbol and the Company, (ii) a loan to the Company in an amount
necessary to fully repay HHP under the Convertible Promissory Note dated June
26, 2002 (including any break-up fee payable) simultaneously with the execution
of such definitive agreement and (iii) thereafter provide additional working
capital advances to the Company, which loan and advances under clauses (i),
(ii) and (iii) will not exceed $2,000,000 in the aggregate. Such loan and
advances shall be on terms substantially the same as the Convertible
Promissory Note currently held by HHP.
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Mr. John Wood
July 25, 2002
Page 2 of 2

Symbol intends to obtain the funds necessary to complete the
transaction from existing cash balances. As we are sure you are aware, we are
the global leader in mobile data transaction systems with annual revenues in
excess of $1 billion dollars and with a market capitalization (even at today's
depressed levels) in excess of $1 billion.

Our proposal is subject only to the following conditions: (i) the
completion of satisfactory due diligence to be conducted by us and our
advisors and (ii) the negotiation and execution of definitive agreements on
terms satisfactory to the parties thereto. We have reviewed the publicly
available information on the Company and we believe that our due diligence
would be completed expeditiously and would not delay the execution of
definitive agreements (which we hope would be executed as early as the end of
next week).

If the Company determines to promptly accept our proposal, the
transaction could be completed as early as the beginning of September 2002.
Unless earlier accepted, this proposal will terminate at 5:00 PM on July 26,
2002.

We look forward to discussing this proposal and negotiating
definitive agreements with you immediately. In responding to us or in seeking
further information concerning our proposal, or for any other matter, please
call me at (631) 738-4765.

Sincerely yours,

/s/ Leonard Goldner

Leonard Goldner
Executive Vice President and
General Counsel

Cc:      R. Bravman
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Exhibit B

AMENDED AND RESTATED
CONVERTIBLE PROMISSORY NOTE

$3,500,000.00                                                  August 12, 2002

FOR VALUE RECEIVED, @POS.COM, INC., a corporation organized under
the laws of the State of Delaware ("POS"), and CROSSVUE, INC., a corporation
organized under the laws of the State of Delaware ("Crossvue") (POS and
Crossvue hereafter individually referred to as a "Borrower" and collectively
referred to as the "Borrowers"), hereby jointly and severally promise to pay
to the order of SYMBOL TECHNOLOGIES, INC., a corporation organized under the
laws of the State of Delaware ("Lender"), the principal sum of Three Million
Five Hundred Thousand Dollars ($3,500,000.00), or such lesser amount as is
equal to the aggregate outstanding principal amount of all Loans made to
Borrowers by Lender from time to time, plus the amount of liquidated damages,
if any, payable under Section 10.3(b) of the Merger Agreement referred to
below, together with interest at the rate specified herein. This Amended and
Restated Convertible Promissory Note (this "Note") amends and restates in its
entirety the Convertible Promissory Note dated as of June 26, 2002 (the "Old
Note") executed by the Borrowers in favor of Lender and the Old Note shall
forthwith be terminated and cease to have further force and effect.

1. Definitions. Whenever used in this Note, the following
capitalized terms shall have the meanings set forth below:

"Closing" shall mean a closing of the Merger under the Merger
Agreement.

"Common Stock" shall mean shares of common stock of POS.

"Event of Default" shall mean any of the events specified in Section
10 of this Note.

"Loan" shall mean each advance made by Lender to Borrowers under
this Promissory Note.

"Maturity Date" shall mean December 31, 2002.

"Merger" shall have the meaning set forth for such term in the
Merger Agreement.

"Merger Agreement" shall mean the Agreement and Plan of Merger dated
August 9, 2002 entered into by and among POS, Symbol Acquisition Corp. and
Lender.
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"Person" shall mean any individual, firm, corporation, partnership,
limited liability company, incorporated or unincorporated association, joint
venture, joint stock company or other entity of any kind.

"Security Agreement" shall have the meaning set forth in Section 7
below.

"Subsidiary" shall mean, as to any Person, a corporation,
partnership or other entity of which shares of capital stock having ordinary
voting power to elect a majority of the board of directors or other managers
of such corporation, partnership or other entity are at the time owned, or the
management of which is otherwise controlled, directly or indirectly through
one or more intermediaries, or both, by such Person.

"Termination Date" shall mean the earlier of (a) the date of the
Closing of the Merger and (b) the date the Merger Agreement is terminated for
any reason.

2. Loans.

(a) So long as no Event of Default has occurred and is continuing,
Borrowers may at any time and from time to time prior to the Termination Date
request from Lender one or more Loans in an amount up to but not exceeding in
the aggregate at any one time outstanding the sum of $3,500,000 (including
amounts borrowed under the Old Note).

(b) Under the Old Note, loans in an aggregate amount of $400,000
have been made and such loans plus accrued and unpaid interest therein shall
be deemed to be outstanding Loans under this Note. A Loan of $1,157,945.23
shall be made when the Borrowers execute and deliver this Note, the Security
Agreement and the other collateral documents required to be delivered under
the Security Agreement and the Borrowers shall use the proceeds of such Loan
to pay in full the outstanding loans and other obligations under the
Convertible Promissory Note dated as of June 25, 2002 executed by Borrowers in
favor of Hand Held Products, Inc. After the date hereof, Borrowers shall give
Lender prior written or oral notice of each subsequent Loan requested
hereunder, specifying the amount and date of each Loan. Borrowers may not
request more than one Loan in any calendar week and each such request may not
exceed $200,000 (or any higher amount to the extent that Lender consents, in
its sole discretion, to such amount). Each request for a Loan shall be
accompanied by a written cash flow projection setting forth the current cash
position of Borrowers (which for these purposes shall include the amount of
any cash prepayment made by Federated Department Stores less an amount needed
by Borrowers to purchase parts inventory specifically for the Federated
contract) and the current cash needs of Borrowers for the following week
(showing the amount of anticipated expenditures by general category) in order
to allow Borrowers to operate in the ordinary course of business. If the
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weekly cash flow statement shows a projected cash flow deficit, Lender will,
prior to the Termination Date, make a Loan to Borrowers in the amount of the
deficit up to a maximum of $200,000 per week (or any higher amount to the
extent that Lender consents, in its sole discretion, to such amount). The
proceeds of the Loan shall be made available to Borrowers to such account or
accounts as Borrowers may designate.

2

(c) Upon the making of Loans and the receipt of any payments on
Loans made hereunder, Lender is authorized to endorse the attached Schedule A
with an appropriate notation or to make appropriate notations on Lender's
books and records, provided that the failure to make any such notation (or any
error therein) shall not affect the obligations of the Borrowers to repay the
Loans made under this Note. Such notations made by Lender shall be conclusive
evidence of all loans and payments made hereunder absent manifest error.

3. Interest.

(a) The outstanding principal balance of this Note shall bear
interest at a rate of 10% per annum. In the event this Note is not paid on the
Maturity Date or following an Event of Default, the outstanding principal
balance of this Note shall bear interest at a rate of 15% per annum following
such date.

(b) Interest shall be calculated on the basis of a 365-day year for
the actual number of days elapsed. Interest on the principal amount of all
outstanding Loans shall be payable in arrears on the first day of each month
and if not so paid shall be added to the principal balance monthly.

4. Principal. The principal balance of this Note shall be paid on
the Maturity Date. Borrowers may prepay this Note in whole or in part at any
time without premium or penalty. Borrowers shall make a mandatory prepayment
of the outstanding principal balance of this Note, and any accrued and unpaid
interest hereon, on the date on which either Borrower or POS's stockholders
enter into a transaction with a Person other than Lender which involves (i) a
merger or consolidation of either Borrower with another Person or the transfer
of any portion of the outstanding capital stock or assets to another Person or
(ii) a debt or equity financing by either Borrower; provided that, in the
event the financing does not raise proceeds (net of costs and expenses of the
financing transaction) equal to or in excess of $3,500,000, the mandatory
prepayment shall be limited in an amount to 50% of the net proceeds raised in
such financing transaction.

5. Adjustment of Principal Amount.

(a) The outstanding principal balance of this Note shall be reduced
by $350,000 in the event Lender becomes obligated to pay liquidated damages to
Borrowers under Section 10.3(c) of the Merger Agreement following a
termination of the Merger Agreement for one of the reasons specified in

Copyright © 2012 www.secdatabase.com. All Rights Reserved.
Please Consider the Environment Before Printing This Document

http://www.secdatabase.com


Section 10.3(c). In such event, Borrowers shall be deemed to have offset the
amount of the liquidated damages owed by Lender against the outstanding
balance hereof.

(b) The outstanding principal balance of this Note shall be
increased by $350,000 in the event Borrowers become obligated to pay
liquidated damages to Lender under Section 10.3(b) of the Merger Agreement
following a termination of the Merger Agreement for one of the reasons
specified in Section 10.3(b). In such event, Borrowers shall be deemed to have
requested and received an additional Loan in the amount of $350,000.

3

6. Payments. All payments due under or pursuant to this Note shall
be made when due at such address as Lender may designate in writing
from time to time, in lawful money of the United States of America.

7. Collateral. This Note is secured by a security interest in
substantially all the assets of Borrowers granted pursuant to a Security
Agreement dated the date hereof (the "Security Agreement"). Upon the
occurrence of an Event of Default, Lender shall have all the rights and
remedies set forth in the Security Agreement.

8. Conversion.

(a) Lender may at any time before or after the occurrence of an
Event of Default convert all or a portion of the unpaid principal balance of
this Note (including accrued and unpaid interest) into such number of shares
of Common Stock of POS as is equal to the product of (A) a fraction, the
numerator of which is the then-outstanding balance of this Note (including
accrued and unpaid interest) and the denominator of which is $5,000,000, and
(B) the number of shares of Common Stock outstanding on a fully diluted basis,
including, without limitation, shares of Common Stock issuable pursuant to (i)
any outstanding rights, options or warrant to subscribe for, purchase or
otherwise acquire shares of Common Stock or securities convertible into Common
Stock and (ii) outstanding indebtedness, shares or other securtities
convertible into or exchangeable for Common Stock.

(b) If Lender desires to convert this Note into shares of Common
Stock, Lender shall surrender this Note and shall give written notice to POS
that Lender elects to convert the same. POS shall, as soon as practicable
thereafter, issue and deliver to Lender, a certificate or certificates for the
number of shares of Common Stock to which Lender shall be entitled. Such
conversion shall be deemed to have been made immediately prior to the close of
business on the date of surrender of this Note, and Lender shall be treated
for all purposes as the record holder of such shares of Common Stock on such
date. If Lender elects to convert less than the entire outstanding balance of
this Note, Borrowers shall issue a replacement promissory note for the balance
which is not converted.
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(c) POS will not, by amendment of its certificate of incorporation
or through any reorganization, transfer of assets, consolidation, merger,
dissolution, issue or sale of securities or any other voluntary action, avoid
or seek to avoid the observance or performance of any of the terms to be
observed or performed hereunder by POS, but will at all times in good faith
assist in the carrying out of all the provisions of this Section 8 and in the
taking of all such action as may be necessary or appropriate in order to
protect the conversion rights of Lender against impairment.

(d) In the event of any taking by POS of a record of the holders of
any class of securities for the purpose of determining the holders thereof who
are entitled to (i) receive any dividend or other distribution, any security
or right convertible into or entitling the holder thereof to receive
additional shares of Common Stock, (ii) receive any right to subscribe for,
purchase or otherwise acquire any shares of stock of any class or any other
securities or property, or to receive any other right, or (iii) approve any
transfer of assets, consolidation, merger, dissolution

4

or other reorganization, Borrowers shall mail to Lender at least twenty (20)
days prior to the date specified therein, a notice specifying the date on
which any such record is to be taken for the purpose of such dividend,
distribution, security, or right, and the amount and character of such
dividend, distribution, security or right.

(e) POS shall pay any and all issue and other taxes (except taxes
measured by the net income of Lender) that may be payable in respect of any
issue or delivery of shares of Common Stock on conversion of this Note
pursuant hereto.

(f) POS shall at all times reserve and keep available out of its
authorized but unissued shares of Common Stock, solely for the purpose of
effecting the conversion of this Note, such number of its shares of Common
Stock as shall from time to time be sufficient to effect the conversion of
this Note. If at any time the number of authorized but unissued shares of
Common Stock shall not be sufficient to effect the conversion of this Note,
POS will take such corporate action as may be necessary to increase its
authorized but unissued shares of Common Stock to such number of shares as
shall be sufficient for such purpose, including, without limitation, engaging
in best efforts to obtain the requisite stockholder approval of any necessary
amendment to its certificate of incorporation.

(g) In case of any reorganization or any reclassification of the
capital stock of POS, any consolidation or merger of POS with or into another
Person, or the conveyance of all or substantially all of the assets of POS to
another Person, this Note shall thereafter be convertible into the number of
shares of stock or other securities or property (including cash) which a
holder of the number of shares of Common Stock deliverable upon conversion of
this Note would have been entitled upon the record date of (or date of, if no
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record date is fixed) such reorganization, reclassification, consolidation,
merger or conveyance; and, in any case, appropriate adjustment shall be made
in the application of the provisions herein set forth with respect to the
rights and interests thereafter of Lender, to the end that the provisions set
forth herein shall thereafter be applicable, as nearly as equivalent as is
practicable, in relation to any shares of stock or the securities or property
(including cash) thereafter deliverable upon the conversion of this Note.

9. Representations and Warranties. The Borrowers jointly and
severally represent and warrant as follows:

(a) Borrowers have the corporate power and authority to execute and
deliver this Note and to incur the indebtedness evidenced hereby;

(b) The execution, delivery and performance of this Note have been
duly and validly authorized by all requisite corporate action on behalf of the
Borrowers.

(c) This Note constitutes the legal, valid and binding obligation of
Borrowers, enforceable against Borrowers in accordance with its terms.

10. Events of Default. The occurrence of any of the following events
shall constitute an Event of Default under this Note:

5

(a) Borrowers fail to make payment of any amounts owing under this
Note when due other than payments of interest due prior to the Maturity Date;

(b) A Borrower fails to comply with, perform or observe any other
covenant or agreement contained in this Note or the Security Agreement and
such failure shall not be cured within 30 days after written notice thereof;

(c) Any representation or warranty made or given by Borrowers in
this Note or in the Security Agreement proves to be false or misleading in any
material respect;

(d) A judgment shall be entered against any Borrower which is not
satisfied, vacated, bonded or stayed within 30 days after entry thereof;

(e) (i) Any Borrower or any of its Subsidiaries shall commence any
case, proceeding or other action (A) under any existing or future law of any
jurisdiction, domestic or foreign, relating to bankruptcy, insolvency,
reorganization or relief of debtors, seeking to have an order for relief
entered with respect to it, or seeking to adjudicate it a bankrupt or
insolvent, or seeking reorganization, arrangement, adjustment, winding-up,
liquidation, dissolution, composition or other relief with respect to it or
its debts, or (B) seeking appointment of a receiver, trustee, custodian,
conservator or other similar official for it or for all or any substantial
part of its assets, or any Borrower or any of its Subsidiaries shall make a
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general assignment for the benefit of its creditors; or (ii) there shall be
commenced against any Borrower or any of its Subsidiaries any case, proceeding
or other action of a nature referred to in clause (i) above which (A) results
in the entry of an order for relief or any such adjudication or appointment or
(B) remains undismissed, undischarged or unbonded for a period of 30 days; or
(iii) there shall be commenced against any Borrower or any of its Subsidiaries
any case, proceeding or other action seeking issuance of a warrant of
attachment, execution, distraint or similar process against all or any
substantial part of its assets which results in the entry of an order for any
such relief which shall not have been vacated, discharged or stayed or bonded
pending appeal within 60 days from the entry thereof; or (iv) any Borrower or
any of its Subsidiaries shall take any action in furtherance of, or indicating
its consent to, approval of, or acquiescence in, any of the acts set forth in
clause (i), (ii), or (iii) above; or (v) any Borrower or any of its
Subsidiaries shall admit in writing its inability to pay its debts as they
become due.

Upon the occurrence of one of the events specified in clauses (a)
through (d), all amounts due under this Note may, at Lender's option, be
accelerated and declared payable in full. Upon the occurrence of one of the
events specified in clause (e), all amounts due under this Note shall
automatically be accelerated and become payable in full. Borrowers shall no
longer be authorized to request additional Loans hereunder following the
occurrence of any Event of Default.

11. Waiver of Protest. Borrowers hereby waive presentment, protest,
demand, notice of dishonor or default, and notice of any kind except as herein
required with respect to this Note or the performance of their obligations
under this Note.

6

12. Waiver; Amendment. No delay or omission by Lender in enforcing
or exercising any right hereunder shall operate as a waiver of such right or
of any other right under this Note. A waiver on any one occasion shall not be
construed as a waiver of any right or remedy on any future occasion. This Note
may not be amended except as Lender may consent thereto in writing duly signed
for and on its behalf.

13. Governing Law. This Note shall be governed by, and construed in
accordance with, the laws of the State of New York without giving effect to
principles of conflicts of law.

14. Jurisdiction. Each Borrower hereby irrevocably and
unconditionally:

(a) submits for itself and its property in any legal action or
proceeding relating to this Note, or for recognition and enforcement of any
judgment in respect hereof, to the non-exclusive general jurisdiction of all
federal and state courts located in the State of Delaware, and appellate
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courts from any hereof;

(b) consents that any such action or proceeding may be brought in
such courts, and waives any objection that the Borrower may now or hereafter
have to the venue of any such action or proceeding in any such court or that
such action or proceeding was brought in an inconvenient court and agrees not
to plead or claim the same;

(c) agrees that service of process in any such action or proceeding
may be effected by mailing a copy thereof by registered or certified mail (or
any substantially similar form of mail) postage prepaid, to the Borrower at
its address set forth above or at such other address of which the Lender shall
have been notified by Borrower;

(d) agrees that nothing herein shall affect the right of the Lender
to effect service of process in any other manner permitted by law or shall
limit the right of the Lender to commence appropriate legal proceedings to
enforce its rights under this Note in any other jurisdiction; and

(e) waives all right to trial by jury in any action, proceeding or
counterclaim arising out of or in connection with this Note.

[Remainder of page intentionally left blank]
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IN WITNESS WHEREOF, the Borrowers have executed this Convertible
Promissory Note as of the date first set forth above.

@POS.COM, INC.

By: /s/ John Wood
___________________________________
Title: CEO

CROSSVUE, INC.

By: /s/ Llavan Fernando
___________________________________
Title: President/CEO

Acknowledged and accepted:

SYMBOL TECHNOLOGIES, INC.
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By: /s/ Leonard Goldner
______________________________________
Title: Executive Vice President and

General Counsel
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SCHEDULE A

AMOUNT OF            AMOUNT OF             UNPAID PRINCIPAL
DATE            LOAN           PRINCIPAL PAYMENT              BALANCE
----          ---------        -----------------         ----------------
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AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT AND PLAN OF MERGER (this "Agreement") is entered into as
of this 12th day of August, 2002, by and among @POS.COM, INC., a Delaware
corporation (the "Company" or "@POS"), SYMBOL TECHNOLOGIES, INC., a Delaware
corporation ("Parent"), and SYMBOL ACQUISITION CORP., a Delaware corporation
and a wholly-owned subsidiary of Parent ("Purchaser").

RECITALS

WHEREAS, the Board of Directors of the Company has determined that it
would be advisable and in the best interests of the Company's stockholders for
Parent to acquire the Company upon the terms and subject to the conditions set
forth in this Agreement;

WHEREAS, to effectuate the acquisition, it is proposed that Purchaser
commence a cash tender offer to purchase all of the issued and outstanding
shares (the "Shares") of common stock, par value $.001 per share (the "Common
Stock"), of the Company on the terms and subject to the conditions set forth
in this Agreement and the Offer Documents (as defined in Section 2.2 hereof);

WHEREAS, to effectuate the acquisition, it is further proposed that
following consummation of the Offer (as defined in Section 2.1 hereof),
Purchaser will be merged with and into the Company, with the Company
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continuing as the surviving corporation in such merger (the "Merger");

WHEREAS, the Board of Directors of the Company has, by the unanimous vote
of all directors present (i) determined that the Offer and the Merger are fair
to and in the best interests of the Company and its stockholders; (ii)
approved this Agreement and the transactions contemplated hereby, including
the Offer and the Merger, in accordance with the General Corporation Law of
the State of Delaware, and (iii) declared the advisability of this Agreement
and resolved to recommend that the holders of the Shares accept the Offer and
adopt this Agreement;

WHEREAS, as an inducement and condition to Parent and Purchaser entering
into this Agreement, and concurrently with the execution of this Agreement,
certain stockholders of the Company are executing and delivering to Parent a
Tender and Voting Agreement; and

NOW, THEREFORE, in reliance on the representations and warranties of each
party to the other, in consideration of the covenants and agreements of the
parties set forth herein and for other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, the parties hereto
hereby agree as follows:

ARTICLE I

RULES OF CONSTRUCTION; DEFINITIONS

Section 1.1. Rules of Construction. Unless the context otherwise
requires:

(i) A capitalized term has the meaning assigned to it in this
Agreement;

(ii) An accounting term not otherwise defined herein has the meaning
assigned to it in accordance with GAAP (as defined below);

(iii) "Or" is not exclusive and "including" means "without
limitation," whether or not so expressed;

(iv) Words in the singular include the plural, and words in the
plural include the singular;

(v) Provisions apply to successive events and transactions;

(vi) "Herein," "hereof" and other words of similar import refer to
this Agreement as a whole and not to any particular Article, Section or other
subdivision of this Agreement;

(vii) Words in the masculine gender include the neuter and feminine
genders, words in the feminine gender include the neuter and masculine genders
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and words in the neuter gender include the feminine and masculine genders; and

(viii) The Article and Section headings used or contained in this
Agreement are for convenience of reference only and shall not affect the
construction of this Agreement. References herein to Articles, Sections,
Schedules or Exhibits mean and refer to Articles and Sections of, and
Schedules and Exhibits to, this Agreement, unless otherwise specified.

Section 1.2. Definitions. For purposes of this Agreement the following
terms shall have the meanings ascribed to them in this Section 1.2:

"Acquisition Proposal" has the meaning given to it in Section 7.8(a) of
this Agreement.

"Agreement" has the meaning given to it in the first paragraph of this
Agreement.

"Balance Sheet" has the meaning given to it in Section 5.10(d) of this
Agreement.

"Balance Sheet Date" has the meaning given to it in Section 5.11 of this
Agreement.

"Best Knowledge of the Company" means any fact or circumstance that has
come to the attention of John Wood, Llavan Fernando, Matt Graves, Dennis Kraft
and Scott Allan. The parties hereto agree that this definition does not make
any of the aforementioned individuals subject to any personal liability
pursuant to this Agreement.

"CERCLA" has the meaning given to it in Section 5.21(a) of this
Agreement.

"Closing" has the meaning given to it in Section 3.2 of this Agreement.

"Closing Date" has the meaning given to it in Section 3.2 of this
Agreement.

"COBRA" has the meaning given to it in Section 5.10(e) of this Agreement.

2

"Code" has the meaning given to it in Section 4.3(g) of this Agreement.

"Common Stock" has the meaning given to it in the recitals of this
Agreement.

"Company" has the meaning given to it in the first paragraph of this
Agreement.

"Company Disclosure Schedule" has the meaning given to it in Article V of
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this agreement.

"Company Financial Statements" has the meaning given to it in Section
5.5(b) of this Agreement.

"Company IP Rights" has the meaning given to it in Section 5.16(a) of
this Agreement.

"Company IP Rights Agreement" has the meaning given to it in Section
5.16(b) of this Agreement.

"Company Parties" means the Company, Crossvue, Inc., Crossvue (Pvt.) Ltd.
and Penware, Inc., collectively.

"Company Stock Incentive Plan" means the Company's 1996 Stock Plan.

"Contractual Obligations" has the meaning given to it in Section 5.13 of
this Agreement.

"Crossvue" means Crossvue, Inc.

"Crossvue Limited" means Crossvue (Pvt.) Ltd.

"Crossvue Limited Qualifying Shares" has the meaning given to it in
Section 5.2(a) of this Agreement.

"disposal" has the meaning given to it in Section 5.21(a) of this
Agreement.

"Employee Benefit Plan" means any "employee benefit plan" as defined in
Section 3(3) of ERISA and any other plan, policy, program, practice,
agreement, understanding or arrangement (whether written or unwritten)
providing compensation or other benefits to any current or former director,
officer, employee or consultant (or to any dependent or beneficiary thereof),
of any Company Party or any ERISA Affiliate, which are now, or were within the
past two years, maintained by any Company Party or any ERISA Affiliate, or
under which any Company Party or any ERISA Affiliate has or could have any
obligation or liability, whether actual or contingent (and including, without
limitation, any liability arising out of an indemnification, guarantee, hold
harmless or similar agreement), including, without limitation, all incentive,
bonus, deferred compensation, vacation, holiday, cafeteria, medical,
disability, stock purchase, stock option, stock appreciation, phantom stock,
restricted stock or other stock-based compensation plans, policies, programs,
practices or arrangements.

"Environmental Claim" means any accusation, allegation, notice of
violation, action, claim, lien, demand, abatement or other order or direction
(conditional or otherwise) by any
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Governmental Entity or any other Person for personal injury (including
sickness, disease or death), tangible or intangible property damage, damage to
the environment, nuisance, pollution, contamination or other adverse effects
an the environment, or for fines, penalties or restrictions resulting from or
based upon (i) the existence, or the continuation of the existence, of a
release (including, without limitation, sudden or non-sudden accidental or
non-accidental releases) of, or exposure to, any Hazardous Material, odor or
audible noise in, into or onto the environment (including, without limitation,
the air, soil, surface water or groundwater) at, in, by, from or related to
any property owned, operated or leased by any of the Company Parties or any
activities or operations thereof; (ii) the transportation, storage, treatment
or disposal of Hazardous Materials in connection with any property owned,
operated or leased by any Company Party or its operations or facilities; or
(iii) the violation, or alleged violation, of any Environmental Law or order
of or from any Governmental Entity relating to environmental matters connected
with any property owned, leased or operated by any Company Party.

"Environmental Costs and Liabilities" means any and all losses,
liabilities, obligations, damages, fines, penalties, judgments, actions,
claims, costs and expenses (including, without limitation, fees, disbursements
and expenses of legal counsel, experts, engineers and consultants and the
costs of investigation and feasibility studies and remedial action) arising
from or under any Environmental Law or order or contract with any Governmental
Entity or other Person.

"Environmental Law" means any federal, state, local, or foreign law
(including common law), statute, code, ordinance, rule, regulation or other
requirement relating to the environment, natural resources, or public or
employee health and safety and includes, but is not limited to, CERCLA, the
Hazardous Materials Transportation Act, 49 U.S.C. Sec. 1801 et seq., the
Resource Conservation and Recovery Act, 42 U.S.C. Sec. 6901 et seq., the Clean
Water Act, 33 U.S.C. Sec. 1251 et seq., the Clean Air Act, 33 U.S.C. Sec. 2601
et seq., the Toxic Substances Control Act, 15 U.S.C. Sec. 2601 et seq., the
Federal Insecticide Fungicide, and Rodenticide Act, 7 U.S.C. Sec. 136 et seq.,
the Oil Pollution Act of 1990, 33 U.S.C Sec. 2701 et seq., and the
Occupational Safety and Health Act, 29 U.S.C. Sec. 651 et seq., as such laws
have been amended or supplemented, and the regulations promulgated pursuant
thereto, and all analogous state or local statutes.

"ERISA" means the Employee Retirement Income Security Act of 1974, as
amended.

"ERISA Affiliate" means any entity (whether or not incorporated) other
than a Company Party that, together with one or more Company Parties, is or
was a member of (i) a controlled group of corporations within the meaning of
Section 414(b) of the Code, (ii) a group of trades or businesses under common
control within the meaning of Section 414(c) of the Code, or (iii) an
affiliated service group within the meaning of Section 414(m) of the Code.

"Exchange Act" or "1934 Act" has the meaning given to it in Section 2.1
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of this Agreement.

"Final Date" has the meaning given to it in Section 10.1(b) of this
Agreement.

"GAAP" means U.S. generally accepted accounting principles, consistently
applied.

"Governmental Entity" has the meaning given to it in Section 5.4(c) of
this Agreement.
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"Hazardous Material" means any substance, material or waste which is
regulated by any Governmental Entity or the United States or other national
government, including, without limitation, any material, substance or waste
which is defined as a "hazardous waste," "hazardous material," "hazardous
substance," "extremely hazardous waste," "restricted hazardous waste,"
"contaminant," "toxic waste" or "toxic substance" under any provision of
Environmental Law, which includes, but is not limited to, petroleum, petroleum
products, asbestos, urea formaldehyde and polychlorinated biphenyls.

"Intellectual Property Rights" means all United States industrial and
intellectual property rights, including, without limitation, patents, patent
applications, patent rights, trademarks, trademark applications, trade names,
service marks, service mark applications, copyright, copyright applications,
franchises, licenses, inventories, know-how, trade secrets, customer lists,
proprietary processes and formulae, all source and object code, algorithm,
architecture, structure, display screens, layouts, inventions, development
tools and all documentation and media constituting, describing or relating to
the above, including, without limitation, manuals, memoranda and records.

"Lien" has the meaning given to it in Section 5.3 of this Agreement.

"Material Adverse Effect" means a material adverse effect or impact upon
the assets, financial condition, results of operations, business or prospects
of the Company on a consolidated basis, or on the Company's ability to
consummate the transactions contemplated hereby.

"Permits" has the meaning given to it in Section 5.6 of this Agreement.

"Person" means any individual, firm, corporation, partnership, trust,
incorporated or unincorporated association, joint venture, joint stock
company, Governmental Entity, governmental authority or other entity of any
kind, and shall include any successor (by merger or otherwise) of such entity.

"release" has the meaning given to it in Section 5.21(a) of this
Agreement.

"Returns" has the meaning given to it in Section 5.15 of this Agreement.
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"SEC" has the meaning given to it in Section 2.1 of this Agreement.

"SEC Reports" has the meaning given to it in Section 5.5(a) of this
Agreement.

"Securities Act" or "1933 Act" means the Securities Act of 1933, as
amended.

"Series A Preferred Stock" has the meaning given to it in Section 5.2(a)
of this Agreement.

"Series B Preferred Stock" has the meaning given to it in Section 5.2(a)
of this Agreement.
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"Series C Preferred Stock" has the meaning given to it in Section 5.2(a)
of this Agreement.

"Series D Preferred Stock" has the meaning given to it in Section 5.2(a)
of this Agreement.

"Subsidiary" means, each of Crossvue, Crossvue Limited and Penware, Inc.

"Superior Proposal" has the meaning given to it in Section 7.8(b) of this
Agreement.

"Taxes" means taxes, fees, levies, duties, tariffs, imposts, and
governmental impositions or charges of any kind in the nature of (or similar
to) taxes, payable to any federal, state, local or foreign taxing authority,
including (without limitation) (i) income, franchise, profits, gross receipts,
ad valorem, net worth, value added, sales, use, service, real or personal
property, special assessments, capital stock, license, payroll, withholding,
employment, social security, workers' compensation, unemployment compensation,
utility, severance, production, excise, stamp, occupation, premiums, windfall
profits, transfer and gains taxes, and (ii) interest, penalties, additional
taxes and additions to tax imposed with respect thereto.

"threatened release" has the meaning given to it in Section 5.21(a) of
this Agreement.

"Transaction Documents" has the meaning given to it in Section 5.4(a) of
this Agreement.

ARTICLE II

THE OFFER

Section 2.1. The Offer. (a) Provided that this Agreement has not been
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terminated pursuant to Article X hereof and that none of the events set forth
in Exhibit A hereto (the "Offer Conditions") shall have occurred and be
continuing, as soon as is reasonably practicable (but no later than the tenth
business day after the public announcement by Parent and the Company of the
execution and delivery of this Agreement (counting the business day on which
such announcement is made)), Purchaser shall commence (within the meaning of
Rule 14d-2 under the Securities Exchange Act of 1934, as amended (the
"Exchange Act" or "1934 Act")), an offer (the "Offer") to purchase all
outstanding Shares at a price of $0.46 per share, net to the seller of the
Shares in cash (as paid pursuant to the Offer, the "Offer Consideration"). The
obligation of Parent and Purchaser to commence the Offer, to consummate the
Offer and to accept for payment and pay for Shares validly tendered in the
Offer and not withdrawn shall be subject to the conditions set forth in
Exhibit A hereto. Purchaser expressly reserves the right, in its sole
discretion, to waive any such condition and make any other changes in the
terms and conditions of the Offer, provided that, unless previously approved
by the Company in writing, Purchaser shall not waive the Minimum Condition and
no change may be made which changes the Minimum Condition or decreases the
Offer Consideration, changes the form of consideration payable in the Offer
(other than by adding consideration), reduces the maximum number of Shares to
be purchased in the Offer, or amends the terms or the conditions of the Offer
in a
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manner which is adverse to the holders of the Shares, or which imposes
conditions or terms to the Offer in addition to those set forth herein.

(b) On the terms and subject to the prior satisfaction or waiver of the
conditions of the Offer, Parent shall provide funds to Purchaser and Purchaser
shall accept for payment and pay for any and all Shares validly tendered and
not withdrawn pursuant to the Offer as soon as practicable after the
expiration date thereof.

(c) Without the prior written consent of the Company, Purchaser shall not
extend the expiration date of the Offer beyond the initial expiration date of
the Offer (which shall be the 20th business day after commencement of the
Offer), except (A) as required by applicable law, (B) that if, immediately
prior to the expiration date of the Offer (as it may be extended), the Shares
tendered and not withdrawn pursuant to the Offer constitute less than 90% of
the outstanding Shares, Purchaser may, in its sole discretion, extend the
Offer for one or more periods not to exceed an aggregate of ten business days,
notwithstanding that all conditions to the Offer are satisfied as of such
expiration date of the Offer, or (C) that if any condition to the Offer has
not been satisfied or waived, Purchaser may, in its sole discretion, extend
the expiration date of the Offer for one or more periods but in no event later
than October 31, 2002; provided that the Offer may be extended in connection
with an increase in the consideration to be paid pursuant to the Offer so as
to comply with applicable rules and regulations of the United States
Securities and Exchange Commission (the "SEC").
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Section 2.2. Offer Documents. (a) As soon as practicable on the date of
commencement of the Offer, Parent and Purchaser shall file or cause to be
filed with the SEC a Tender Offer Statement on Schedule TO (the "Schedule TO")
with respect to the Offer which shall contain the offer to purchase and
related letter of transmittal and other ancillary documents and instruments
pursuant to which the Offer will be made (collectively, and with any
supplements or amendments thereto, the "Offer Documents"). The Company will
promptly supply to Parent and Purchaser in writing, for inclusion in the Offer
Documents, all information concerning the Company required under the Exchange
Act and the rules and regulations thereunder to be included in the Offer
Documents.

(b) The Offer Documents will comply in all material respects with the
provisions of applicable federal securities laws and, on the date filed with
the SEC and on the date first published, sent or given to the Company's
stockholders, shall not contain any untrue statement of a material fact or
omit to state any material fact required to be stated therein or necessary in
order to make the statements therein, in light of the circumstances under
which they were made, not misleading, except that no representation is made by
Parent or Purchaser with respect to information supplied by the Company in
writing for inclusion in the Offer Documents. Each of Parent and Purchaser
further agrees to take all steps necessary to cause the Offer Documents to be
filed with the SEC and to be disseminated to holders of Shares, in each case
as and to the extent required by applicable federal securities laws. Each of
Parent, Purchaser and the Company shall promptly correct any information
provided by them for use in the Offer Documents if and to the extent that such
information shall be or have become false or misleading in any material
respect, and Parent and Purchaser shall take all lawful action necessary to
cause the Offer Documents as so corrected to be filed promptly with the SEC
and to be disseminated to holders of Shares as and to the extent required by
applicable law. The Company and its counsel shall be
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given a reasonable opportunity to review and comment on the Offer Documents
and any amendments thereto prior to the filing thereof with the SEC. Parent
and Purchaser agree to provide the Company and its counsel any comments
Parent, Purchaser or their counsel may receive from the SEC or its staff with
respect to the Offer Documents promptly after the receipt of such comments.

Section 2.3. Company Action. (a) The Company hereby approves of and
consents to the Offer and the Merger and represents and warrants that, subject
to Section 7.8(b), its Board of Directors (at a meeting duly called and held)
has by the unanimous vote of all directors present (A) determined that each of
this Agreement, the Offer and the Merger are fair to and in the best interests
of the Company's stockholders, (B) approved this Agreement and the
transactions contemplated hereby, including the Offer and the Merger, and such
approval is sufficient to render the restrictions on "business combinations"
(as defined in Section 203 of the General Corporation Law of the State of
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Delaware) set forth in Section 203 of the General Corporation Law of the State
of Delaware inapplicable to this Agreement and the transactions contemplated
hereby, including the Offer and the Merger, and (C) declared the advisability
of this Agreement and resolved to recommend acceptance of the Offer and
adoption of this Agreement by the holders of Shares. The Company hereby
consents to the inclusion in the Offer Documents of the recommendations of the
Company's Board of Directors described in this Section 2.3(a).

(b) The Company shall file with the SEC, as soon as practicable on the
date of the commencement of the Offer, a Tender Offer
Solicitation/Recommendation Statement on Schedule 14D-9 (together with any
supplements or amendments thereto, the "Schedule 14D-9") containing the
recommendations of the Board of Directors of the Company in favor of the Offer
and the adoption of this Agreement and the transactions contemplated hereby,
including the Merger, and shall promptly mail the Schedule 14D-9 to the
stockholders of the Company. Parent will promptly supply to the Company in
writing, for inclusion in the Schedule 14D-9, any information concerning
Parent or Purchaser required under the Exchange Act and the rules and
regulations thereunder to be included in the Schedule 14D-9. The Schedule
14D-9 will comply in all material respects with the provisions of applicable
federal securities laws and, on the date filed with the SEC and on the date
first published, sent or given to the Company's stockholders, shall not
contain any untrue statement of a material fact or omit to state any material
fact required to be stated therein or necessary in order to make the
statements therein, in light of the circumstances under which they were made,
not misleading, except that no representation is made by the Company with
respect to information supplied by Parent or Purchaser in writing for
inclusion in the Schedule 14D-9. The Company further agrees to take all steps
necessary to cause the Schedule 14D-9 to be filed with the SEC and to be
disseminated to holders of Shares, in each case as and to the extent required
by applicable federal securities laws. Each of the Company, Parent and
Purchaser shall promptly correct any information provided by it for use in the
Schedule 14D-9 if and to the extent that such information shall be or have
become false or misleading in any material respect and the Company shall take
all action necessary to cause the Schedule 14D-9 as so corrected to be filed
promptly with the SEC and disseminated to the holders of Shares as and to the
extent required by applicable law. Parent, Purchaser and their counsel shall
be given a reasonable opportunity to review and comment on the Schedule 14D-9
and any amendments thereto prior to the filing thereof with the SEC. The
Company agrees to provide Parent and its counsel any comments the Company or
its counsel receive from the SEC or its staff with respect to the Schedule
14D-9 promptly after receipt of such comments.
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(c) In connection with the Offer, the Company shall promptly furnish
Parent and Purchaser with mailing labels, security position listings, any
non-objecting beneficial owner lists and all available listings or computer
files containing the names and addresses of the record holders of Shares as of
the latest practicable date and shall furnish Parent and Purchaser with such
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additional information and assistance (including updated lists of
stockholders, mailing labels, lists of security positions and non-objecting
beneficial owner's lists) as Parent and Purchaser or their agents may
reasonably request in communicating the Offer to the record and beneficial
holders of Shares.

Section 2.4. Directors. (a) Subject to Section 2.4(c), promptly after the
purchase of and payment for the Shares by Purchaser pursuant to the Offer,
Parent shall be entitled to designate such number of directors (the "Parent
Designees"), rounded up to the next whole number, on the Company's Board of
Directors as is equal to the product of the total number of directors on such
Board (after giving effect to any increase in the size of such Board pursuant
to this Section 2.4) multiplied by the percentage that the number of Shares
beneficially owned by Purchaser at such time (including Shares so accepted for
payment) bears to the total number of Shares then outstanding; provided that
in no event shall the Parent Designees constitute less than a majority of the
entire Board of Directors. In furtherance thereof, the Company shall, upon the
request of Parent, use its reasonable best efforts promptly either to increase
the size of its Board of Directors or to secure the resignations of such
number of its incumbent directors, or both, as is necessary to enable the
Parent Designees to be so elected or appointed to the Company's Board of
Directors, and the Company shall take all actions available to the Company to
cause the Parent Designees to be so elected or appointed. At such time, the
Company shall, subject to Section 2.4(c), if requested by Parent, also take
all action necessary to cause persons designated by Parent to constitute at
least the same percentage (rounded up to the next whole number) as is on the
Company's Board of Directors of (i) each committee of the Company's Board of
Directors, (ii) each board of directors (or similar body) of each Subsidiary
of the Company and (iii) each committee (or similar body) of each such board.

(b) The Company's obligation to appoint Parent Designees to the Company's
Board of Directors shall be subject to Section 14(f) of the Exchange Act and
Rule 14f-1 promulgated thereunder. The Company shall promptly take all actions
required pursuant to Section 14(f) of the Exchange Act and Rule 14f-1
promulgated thereunder in order to fulfill its obligations under Section
2.4(a), including mailing to stockholders the information required by such
Section 14(f) and Rule 14f-1 (or including such information in the Schedule
14D-9 initially filed with the SEC and distributed to the stockholders of the
Company) as is necessary to enable Parent Designees to be elected to the
Company's Board of Directors. Parent or Purchaser will supply to the Company
in writing and be solely responsible for any information with respect to
Parent and Purchaser and their nominees, officers, directors and affiliates to
the extent required by such Section 14(f) and Rule 14f-1. The provisions of
this Section 2.4 are in addition to and shall not limit any rights which
Purchaser, Parent or any of their affiliates may have as a holder or
beneficial owner of Shares as a matter of applicable law with respect to the
election of directors or otherwise.

(c) Notwithstanding the provisions of this Section 2.4, the parties
hereto shall use their respective reasonable best efforts to ensure that at
least one member of the Board shall, at all times prior to the Effective Time

Copyright © 2012 www.secdatabase.com. All Rights Reserved.
Please Consider the Environment Before Printing This Document

http://www.secdatabase.com


(as defined in Section 3.3 hereof), be a director of the
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Company who was a director of the Company on the date hereof (the "Continuing
Director"), provided that, if no Continuing Director then remains, the other
directors of the Company then in office shall designate a person to fill such
vacancy who will not be officers or employees or affiliates of the Company or
Parent or any of their respective subsidiaries and such person shall be deemed
to be a Continuing Director for all purposes of this Agreement. From and after
the time, if any, that the Parent Designees constitute a majority of the
Company's Board of Directors and prior to the Effective Time, subject to the
terms hereof, any amendment or modification of this Agreement, any amendment
to the Company's Certificate of Incorporation or By-Laws, any termination of
this Agreement by the Company, any extension of time for performance of any of
the obligations of Parent or Purchaser hereunder, any waiver of any condition
to the Company's obligations hereunder or any of the Company's rights
hereunder or other action by the Company hereunder which adversely affects the
holders of Shares other than Parent or Purchaser may be effected only if there
are in office one or more Continuing Directors and such action is approved by
the action of a majority of the Continuing Directors.

ARTICLE III

THE MERGER

Section 3.1. The Merger. On the terms and subject to the conditions set
forth in this Agreement, and in accordance with the General Corporation Law of
the State of Delaware, the Merger shall be effected and Purchaser shall be
merged with and into the Company at the Effective Time. At the Effective Time,
the separate existence of Purchaser shall cease and the Company shall continue
as the surviving corporation (as such, the "Surviving Corporation") and shall
continue to be governed by the laws of the State of Delaware. At Parent's
election, any direct or indirect subsidiary of Parent other than Purchaser may
be merged with and into the Company instead of the Purchaser. In the event of
such an election, the parties agree to execute an appropriate amendment to
this Agreement in order to reflect such election.

Section 3.2. Closing. Unless this Agreement shall have been terminated
and the transactions contemplated hereby shall have been abandoned pursuant to
Article X, and subject to the satisfaction or waiver of all of the conditions
set forth in Article IX, the closing of the Merger (the "Closing") will take
place as soon as practicable, but in no event later than 10:00 a.m. on the
second business day (the "Closing Date") following satisfaction or waiver of
all of the conditions set forth in Article IX, other than those conditions
that by their nature are to be satisfied at the Closing, but subject to the
fulfillment or waiver of those conditions, at the offices of Simpson Thacher &
Bartlett, 425 Lexington Ave, New York, New York, 10017, unless another date,
time or place is agreed to in writing by the parties hereto.
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Section 3.3. Effective Time. On the Closing Date (or on such other date
as Parent and the Company may agree), the parties hereto shall file with the
Secretary of State of Delaware a certificate of merger or, if applicable, a
certificate of ownership and merger and any other appropriate documents,
executed in accordance with the relevant provisions of the General Corporation
Law of the State of Delaware, and shall make all other filings or recordings
required under the General Corporation Law of the State of Delaware and other
applicable law in connection with the Merger. The Merger shall become
effective upon the filing of the certificate of merger or, if applicable, the
certificate of ownership and merger, with the Delaware Secretary
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of State, or at such later time as is mutually agreed by the parties and set
forth therein (the "Effective Time").

Section 3.4. Effects of the Merger. The Merger shall have the effects set
forth in the applicable provisions of the General Corporation Law of the State
of Delaware. Without limiting the generality of the foregoing, and subject
thereto, at the Effective Time, all property of the Company and Purchaser
shall vest in the Surviving Corporation, and all liabilities and obligations
of the Company and Purchaser shall become liabilities and obligations of the
Surviving Corporation.

Section 3.5. Certificate of Incorporation; By-Laws. (a) The certificate
of incorporation of the Company shall be the certificate of incorporation of
the Surviving Corporation until thereafter changed or amended in accordance
with the provisions thereof and applicable law and (b) the by-laws of the
Company shall be the bylaws of the Surviving Corporation until thereafter
changed or amended in accordance with the provisions thereof and applicable
law.

Section 3.6. Directors; Officers. From and after the Effective Time, (a)
the directors of Purchaser shall be the directors of the Surviving
Corporation, until the earlier of their resignation or removal or until their
respective successors are duly elected and qualified, as the case may be, and
(b) the officers of the Company shall be the officers of the Surviving
Corporation, until the earlier of their resignation or removal or until their
respective successors are duly elected and qualified, as the case may be.

ARTICLE IV

EFFECT OF THE MERGER ON THE CAPITAL STOCK OF THE
CONSTITUENT CORPORATIONS; EXCHANGE OF CERTIFICATES

Section 4.1. Effect on Capital Stock. At the Effective Time, by virtue of
the Merger and without any action on the part of any holder of Shares or any
other shares of capital stock of the Company or Purchaser:

(a) Common Stock of Purchaser. Each share of common stock, par value
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$0.01 per share, of Purchaser issued and outstanding immediately prior to the
Effective Time shall be converted into and become one validly issued, fully
paid and nonassessable share of common stock, par value $0.001 per share, of
the Surviving Corporation.

(b) Cancellation of Treasury Shares and Parent-Owned Shares. Each Share
issued and outstanding immediately prior to the Effective Time that is owned
by the Company or by Parent, Purchaser or any other subsidiary of Parent shall
automatically be canceled and shall cease to exist, and no cash or other
consideration shall be delivered or deliverable in exchange therefor.

(c) Conversion of Shares. At the Effective Time, each Share issued and
outstanding immediately prior to the Effective Time (other than Shares to be
canceled in accordance with Section 4.1(b) and any Dissenting Shares (as
defined in Section 4.1(d)) shall be converted into the right to receive the
Offer Consideration, payable to the holder thereof, without any interest
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thereon (the "Merger Consideration"), less any required withholding taxes,
upon surrender and exchange of a Certificate (as defined in Section 4.3).

(d) Dissenting Shares. Notwithstanding anything in this Agreement to the
contrary, Shares issued and outstanding immediately prior to the Effective
Time held by any person who has not voted such Shares in favor of the Merger
and who has the right to demand, and who properly demands, an appraisal of
such Shares ("Dissenting Shares") in accordance with Section 262 of the
General Corporation Law of the State of Delaware (or any successor provision)
shall not be converted into a right to receive the Merger Consideration unless
such holder fails to perfect or otherwise loses such holder's right to such
appraisal, if any. If, after the Effective Time, such holder fails to perfect
or loses any such right to appraisal, each such Share of such holder shall be
treated as a Share that had been converted as of the Effective Time into the
right to receive the Merger Consideration in accordance with Section 4.1(c).
At the Effective Time, any holder of Dissenting Shares shall cease to have any
rights with respect thereto, except the rights provided in Section 262 of the
General Corporation Law of the State of Delaware (or any successor provision)
and as provided in the immediately preceding sentence. The Company shall give
prompt notice to Parent of any demands received by the Company for appraisal
of Shares, and Parent shall have the right to participate in and direct all
negotiations and proceedings with respect to such demands. The Company shall
not, except with the prior written consent of Parent, make any payment with
respect to, or offer to settle, any such demands.

Section 4.2. Options; Stock Plans.

(a) At the Effective Time, each then outstanding option to purchase
Common Stock, whether or not otherwise vested and exercisable (a "Stock
Option") shall be cancelled by the Company and in consideration of such
cancellation and except to the extent that Parent and the holder of any such
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Stock Option otherwise agree, the Company shall pay to such holders of Stock
Options an amount in respect thereof equal to the product of (A) the excess,
if any, of (i) the Merger Consideration over (ii) the exercise price per Share
subject to such Stock Option and (B) the number of Shares subject to such
Stock Option immediately prior to its cancellation. Such payment shall be less
any required withholding taxes and without interest.

(b) The Company shall ensure that following the date hereof (i) no
further issuance, transfer or grant of any capital stock of the Company or any
interest in respect of any capital stock of the Company shall be made under
the Company Stock Incentive Plan and (ii) no holder of a Stock Option or any
participant in any employee incentive or benefit plans or programs or
arrangements or non-employee director plans maintained by the Company shall
have any right thereunder to acquire any capital stock of the Company, Parent
or the Surviving Corporation.

(c) Prior to the consummation of the Offer, the Company shall, if
necessary, amend the terms of the Company Stock Incentive Plan to give effect
to the provisions of this Section 4.2.

Section 4.3. Payment for Shares.

(a) Payment Fund. As soon as practicable after the Effective Time, Parent
shall deposit, or shall cause to be deposited, with or for the account of a
bank or trust company designated
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by Parent (the "Paying Agent"), for the benefit of the holders of Shares, cash
in an amount sufficient to pay the aggregate Merger Consideration payable upon
the conversion of Shares pursuant to Section 4.1(c) (the "Payment Fund").

(b) Letters of Transmittal; Surrender of Certificates. (i) As soon as
reasonably practicable after the Effective Time, Parent shall instruct the
Paying Agent to mail to each holder of record (other than the Company or any
of its Subsidiaries or Parent, Purchaser or any other subsidiary of Parent) of
a certificate or certificates that, immediately prior to the Effective Time,
evidenced outstanding Shares (the "Certificates"), (x) a form of letter of
transmittal (which shall specify that delivery shall be effected, and risk of
loss and title to the Certificates shall pass, only upon proper delivery of
the Certificates to the Paying Agent, and shall be in such form and have such
other provisions as Parent may reasonably specify) and (y) instructions for
use in effecting the surrender of the Certificates in exchange for the Merger
Consideration. Upon surrender of a Certificate for cancellation to the Paying
Agent together with such letter of transmittal, duly executed, and such other
customary documents as may be required pursuant to such instructions, the
holder of such Certificate shall be entitled to receive in exchange therefor
cash in an amount equal to the product of (A) the number of Shares formerly
represented by such Certificate and (B) the Merger Consideration, and the
Certificate so surrendered shall forthwith be canceled. No interest shall be
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paid or accrued on any cash payable upon the surrender of any Certificate. If
payment is to be made to a person other than the person in whose name the
surrendered Certificate is registered, it shall be a condition of payment that
the Certificate so surrendered shall be properly endorsed or otherwise in
proper form for transfer and that the person requesting such payment shall pay
any transfer or other taxes required by reason of the payment to a person
other than the registered holder of the surrendered Certificate or established
to the satisfaction of Parent and the Surviving Corporation that such taxes
have been paid or are not applicable.

(ii) In the event any Certificate shall have been lost, stolen or
destroyed, upon the making of an affidavit of that fact by the person claiming
such Certificate to be lost, stolen or destroyed, the Paying Agent will issue
in exchange for such lost, stolen or destroyed Certificate the Merger
Consideration deliverable in respect thereof as determined in accordance with
this Article IV, provided that the person to whom the Merger Consideration is
paid shall, as a condition precedent to the payment thereof, give the
Surviving Corporation a bond in such sum as it may direct or otherwise
indemnify the Surviving Corporation in a manner satisfactory to it against any
claim that may be made against the Surviving Corporation with respect to the
Certificate claimed to have been lost, stolen or destroyed.

(c) Cancellation of Shares; No Further Rights. As of the Effective Time,
all Shares (other than Shares to be canceled in accordance with Section 4.1(b)
and Dissenting Shares) issued and outstanding immediately prior to the
Effective Time shall cease to be outstanding and shall automatically be
canceled and shall cease to exist, and each holder of any such Shares shall
cease to have any rights with respect thereto or arising therefrom (including
without limitation the right to vote), except the right to receive the Merger
Consideration, without interest, upon surrender of such Certificate in
accordance with Section 4.3(b), and until so surrendered, each such
Certificate shall represent for all purposes only the right to receive the
Merger Consideration (without interest). The Merger Consideration paid upon
the surrender for exchange of Certificates in accordance with the terms of
this Section 4.3 shall be deemed to have
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been paid in full satisfaction of all rights pertaining to the Shares formerly
represented by such Certificates.

(d) Investment of Payment Fund. The Paying Agent shall invest the Payment
Fund, as directed by Parent, in (i) direct obligations of the United States of
America, (ii) obligations for which the full faith and credit of the United
States of America is pledged to provide for the payment of principal and
interest, (iii) commercial paper rated the highest quality by either Moody's
Investors Services, Inc. or Standard & Poor's Corporation, or (iv)
certificates of deposit, bank repurchase agreements or bankers' acceptances of
commercial banks with capital exceeding $500 million. Any net earnings with
respect to the Payment Fund shall be the property of and paid over to Parent
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as and when requested by Parent.

(e) Termination of Payment Fund. Any portion of the Payment Fund which
remains undistributed to the holders of Certificates for 180 days after the
Effective Time shall be delivered to Parent, upon demand, and any holders of
Certificates that have not theretofore complied with this Section 4.3 shall
thereafter look only to Parent, and only as general creditors thereof, for
payment of their claim for any Merger Consideration.

(f) No Liability. None of Parent, Purchaser, the Surviving Corporation or
the Paying Agent shall be liable to any person in respect of any payments or
distributions payable from the Payment Fund delivered to a public official
pursuant to any applicable abandoned property, escheat or similar law. Subject
to applicable law and public policy, if any Certificates shall not have been
surrendered immediately prior to such date on which any Merger Consideration
in respect of such Certificate would otherwise escheat to or become the
property of any Governmental Entity (as defined in Section 5.4(c)), any
amounts payable in respect of such Certificate shall, to the extent permitted
by applicable law and public policy, become the property of the Surviving
Corporation, free and clear of all claims or interest of any person previously
entitled thereto.

(g) Withholding Rights. Parent and Purchaser shall be entitled to deduct
and withhold, or cause to be deducted or withheld, from the consideration
otherwise payable pursuant to this Agreement to any holder of Shares, Stock
Options or Certificates such amounts as are required to be deducted and
withheld with respect to the making of such payment under the Internal Revenue
Code of 1986, as amended (the "Code"), or any provision of applicable state,
local or foreign tax law. To the extent that amounts are so deducted and
withheld, such deducted and withheld amounts shall be treated for all purposes
of this Agreement as having been paid to such holders in respect of which such
deduction and withholding was made.

ARTICLE V

REPRESENTATIONS AND WARRANTIES OF THE COMPANY

Except as set forth in Schedule 5 hereto, which schedule will be arranged
in sections and paragraphs corresponding to the numbered and lettered sections
and paragraphs of this Agreement (the "Company Disclosure Schedule"), the
Company represents and warrants to Parent and Purchaser that the statements
made in this Article V are true and correct.
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Section 5.1. Organization; Good Standing; Qualification and Power. Each
Company Party is a corporation duly organized, validly existing and in good
standing under the laws of the state of its incorporation, has all requisite
corporate power and authority to own, lease and operate its properties and to
carry on its business as it is presently being conducted, and is duly
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qualified to do business and is in good standing in each jurisdiction in which
the nature of its business or the ownership or leasing of its properties makes
such qualification necessary, other than in such jurisdictions where the
failure so to qualify would not have a Material Adverse Effect. Section 5.1 of
the Company Disclosure Schedule sets forth a correct and complete list of
jurisdictions in which each Company Party is duly qualified and in good
standing to do business. The Company has delivered to Parent or its counsel
complete and correct copies of the certificate or articles of incorporation
and bylaws of each Company Party, in each case as amended to the date of this
Agreement and the Closing Date.

Section 5.2. Capital Structure.

(a) The authorized capital stock of the Company consists solely of 70,000
shares of Series A Convertible Preferred Stock, par value $0.001 per share
("Series A Preferred Stock"), 1,700,000 shares of Series B Convertible
Preferred Stock, par value $0.001 per share ("Series B Preferred Stock"),
28,152 shares of Series C Convertible Preferred Stock, par value $0.001 per
share ("Series C Preferred Stock"), 1,273,149 shares of Series D Convertible
Preferred Stock, par value $0.001 per share ("Series D Preferred Stock"), and
50,000,000 shares of common stock, par value $0.001 per share ("Common
Stock"). As of the date hereof, 0, 369,054, 0, 0 and 10,416,141 (on an
as-converted basis) shares of Series A Preferred Stock, Series B Preferred
Stock, Series C Preferred Stock, Series D Preferred Stock and Common Stock,
respectively, are issued and outstanding. The Company owns all of the issued
and outstanding shares of capital stock of Crossvue and Penware, Inc., free of
any Liens or limitations in the Company's voting rights. Crossvue owns all of
the issued and outstanding shares of capital stock of Crossvue Limited (with
the exception of six (the "Crossvue Limited Qualifying Shares") out of 690,006
outstanding shares held by current and former employees of the Company as
required by Sri Lankan law), free of any Liens or limitations in Crossvue's
voting rights. The Crossvue Limited Qualifying Shares are in all respects
identical to the other 690,000 issued and outstanding shares of capital stock
of Crossvue Limited, including without limitation, the dividend and voting
rights associated with such shares.

(b) Except as disclosed in Section 5.2 of the Company Disclosure
Schedule, no Stock Options have been granted and are outstanding. Except as
disclosed in Section 5.2(a) or in Section 5.2 of the Company Disclosure
Schedule, there are no outstanding (i) shares of capital stock or other voting
securities of the Company, (ii) securities of any Company Party convertible
into or exchangeable for shares of capital stock or voting securities of any
Company Party, (iii) no options or other rights to acquire from any Company
Party, and no obligation of any Company Party to issue, any capital stock,
voting securities or securities convertible into or exchangeable for capital
stock or voting securities of any Company Party and (iv) no equity
equivalents, interests in the ownership or earnings of any Company Party or
other similar rights. Attached as Section 5.2 of the Company Disclosure
Schedule is a complete and correct list of the names of each holder of Stock
Options, or other rights to acquire any capital stock, voting securities or
securities convertible into or exchangeable for capital stock or voting
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securities of any Company Party, or equity equivalents, interests in the
ownership or earnings of any
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Company Party or other similar rights (collectively, "Stock Rights"), the
number of Stock Rights held by each such holder, the exercise price and
vesting terms for each such Stock Right (and whether such vesting terms shall
be affected by the executions and delivery of this Agreement or the
consummation of the transactions contemplated hereby) and any amendments or
modifications with respect to any such Stock Right effected since June 30,
2001 (including any changes in the exercise price, changes in or acceleration
of the vesting terms and any regranting of Stock Rights).

(c) All outstanding shares of capital stock of each Company Party are
duly authorized, validly issued, fully paid and nonassessable and not subject
to preemptive or similar rights. None of the Company Parties has or is subject
to or bound by or, at or after the Closing Date will have or be subject to or
bound by, any outstanding option, warrant, call, subscription or other right
(including any preemptive or similar right), agreement or commitment which (i)
obligates any Company Party to issue, sell or transfer, or repurchase, redeem
or otherwise acquire, any shares of the capital stock of any Company Party,
(ii) obligates any Company Party to provide funds or make any investment (in
the form of a loan, capital contribution or otherwise) in any Company Party,
(iii) restricts the transfer of any shares of capital stock of any Company
Party or (iv) relates to the holding, voting or disposition of any shares of
capital stock of any Company Party. No bonds, debentures, notes or other
indebtedness of any Company Party having the right to vote on any matters on
which the stockholders of any Company Party may vote are issued or
outstanding.

(d) The aggregate amount of consideration required by the Company to
comply with its obligations under Section 4.2(a) shall not exceed $288,000.

Section 5.3. Title of Assets. Each Company Party is the sole, true and
lawful owner of the assets owned by it, free and clear of any liens, pledge,
hypothecation, levy, mortgage, deed of trust, security interest, claim, lease,
option, right of first refusal or easement or other real estate declaration,
covenant, condition, restriction under any shareholder or similar agreement,
encumbrance or any other restriction or limitation whatsoever (a "Lien")
except for any Lien granted in favor of Parent pursuant to the Convertible
Note. Such assets constitute all of the assets necessary to continue the
business of the Company Parties in the manner it is being conducted.

Section 5.4. Authority.

(a) Corporate Action. The Company has all requisite corporate power and
authority to enter into this Agreement and other documents contemplated hereby
(collectively with this Agreement, the "Transaction Documents") and to perform
its obligations hereunder and thereunder. The execution and delivery by the
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Company of the Transaction Documents to which it is a party and the
consummation by the Company of the transactions contemplated thereby have been
duly authorized by all necessary corporate action on the part of the Company,
except for the approval of its stockholders. This Agreement and the
transactions contemplated hereby are the valid and binding obligations of the
Company, enforceable against it in accordance with their terms, except that
such enforceability may be subject to (i) applicable bankruptcy, insolvency,
reorganization, fraudulent transfer, conveyance or moratorium or other similar
laws affecting or relating to the enforcement of creditors' rights generally
and (ii) general principles of
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equity relating to enforceability (regardless of whether considered in a
proceeding at law or in equity).

(b) No Conflict. Neither the execution, delivery and performance of the
Transaction Documents to which the Company is a party nor the consummation of
the transactions contemplated thereby, nor compliance with the provisions
thereof will conflict with, or result in any violations of, or cause a default
(with or without notice or lapse of time, or both) under, or give rise to a
right of termination, amendment, cancellation or acceleration of any
obligation contained in, or the loss of any material benefit under, or result
in the creation of any lien, security interest, charge or encumbrance upon any
of the properties or assets of any Company Party under any term, condition or
provision of (x) the certificate of incorporation or bylaws of such Company
Party, (y) any loan or credit agreement, note, bond, mortgage, indenture,
lease, license or other material agreement to which such Company Party is a
party or by which any of its properties or assets are bound, or (z) any
judgment, order, decree, statute, law, ordinance, rule or regulation
applicable to such Company Party or its properties or assets.

(c) Governmental Consents. Except as disclosed in Section 5.4(c) of the
Company Disclosure Schedule, no consent, approval, order or authorization of,
or registration, declaration or filing with, any court, administrative agency
or commission or other governmental authority or instrumentality, domestic or
foreign (each a "Governmental Entity"), is required to be obtained by any
Company Party or its stockholders in connection with the execution and
delivery of the Transaction Documents or the consummation of the transactions
contemplated thereby.

Section 5.5. SEC Filings.

(a) The Company has filed all forms, reports and documents required to be
filed with the SEC since January 1, 1999 and has made available to Parent (i)
its Annual Reports on Form 10-K for the fiscal years ended December 31, 1999,
2000 and 2001, (ii) its Quarterly Report on Form 10-Q for the quarterly period
ended March 31, 2002, and, (iii) all proxy statements relating to the
Company's meetings of stockholders (whether annual or special) held since
January 1, 1999, (iv) all other reports or registration statements, including
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any Current Report on Form 8-K, filed by the Company with the SEC since
January 1, 1999, and (v) all amendments and supplements to all such reports
and registration statements filed by the Company with the SEC (collectively,
the "SEC Reports"). The SEC Reports (i) were prepared in all material respects
in accordance with the requirements of the Securities Act or the Exchange Act,
as the case may be, and (ii) did not at the time they were filed (or if
amended or superseded by a filing prior to the date of this Agreement, then on
the date of such filing) contain any untrue statement of a material fact or
omit to state a material fact required to be stated therein or necessary in
order to make the statements therein, in the light of the circumstances under
which they were made, not misleading. None of the Company's Subsidiaries is
required to file any forms, reports or other documents with the SEC.

(b) Each of the consolidated financial statements (including, in each
case, any related notes thereto) contained in the SEC Reports (collectively,
the "Company Financial Statements") was prepared in accordance with GAAP
applied on a consistent basis throughout the periods involved (except as may
be indicated in the notes thereto), and each fairly presents the consolidated
financial position of the Company and its subsidiaries as at the respective
dates
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thereof and the consolidated results of its operations and cash flows
for the periods indicated, except that the unaudited interim financial
statements were or are subject to normal and recurring year-end adjustments
which were not or are not expected to be material in amount, and may not
contain certain related notes as may be permitted by the applicable rules
promulgated by the SEC.

Section 5.6. Compliance with Applicable Laws. Except as disclosed in
Section 5.6 of the Company Disclosure Schedule, the business of each Company
Party is not being conducted in violation of any material law, ordinance,
regulation, rule or order of any Governmental Entity. Except as disclosed in
Section 5.6 of the Company Disclosure Schedule, there is currently no
investigation or review by a Governmental Entity with respect to any Company
Party pending or, to the Best Knowledge of the Company, threatened, nor has
any Governmental Entity notified any Company Party of its intention to conduct
the same. To the Best Knowledge of the Company, each Company Party has all
permits, licenses, approvals, orders, and franchises from Governmental
Entities ("Permits") required to conduct its businesses as now being
conducted. All of each Company Party's respective Permits are in full force
and effect. No violations under such Permits have been recorded.

Section 5.7. Litigation. Except as disclosed in Section 5.7 of the
Company Disclosure Schedule, there is no suit, action, arbitration, demand,
claim, dispute, investigation or proceeding, pending or, to the Best Knowledge
of the Company, threatened, against any Company Party nor any of its directors
or officers (in their capacity as directors or officers); nor is there any
judgment, decree, injunction, rule or order of any Governmental Entity or
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arbitrator outstanding against any Company Party (i) relating to the business
of any Company Party, or (ii) that could have an adverse effect on the ability
of the Company to perform its obligations hereunder or under any documents
contemplated hereby. No injunction, writ, temporary restraining order, decree
or order of any nature has been issued by any court or other Governmental
Entity against any Company Party purporting to enjoin or restrain the
execution, delivery or performance of any Transaction Document.

Section 5.8. Title to Properties. Section 5.8 of the Company Disclosure
Schedule sets forth a correct and complete list of real property leased by
each Company Party. None of the Company Parties own any real property. Each
Company Party holds a leasehold interest as lessee under leases in full force
and effect in all real property used in connection with its business.

Section 5.9. Subsidiaries. Except for Crossvue and Crossvue Limited, and
except as disclosed in Section 5.9 of the Company Disclosure Schedule, neither
the Company directly or indirectly owns nor has made any investment in any of
the capital stock of, or any other proprietary interest in, any other Person.

Section 5.10. Employee Benefit Plans and Employment Matters.

(a) Except as disclosed in Section 5.10(a) of the Company Disclosure
Schedule, neither any Company Party nor any ERISA Affiliate (as hereinafter
defined) maintains any Employee Benefit Plan.
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(b) The Company has delivered to Parent or its counsel prior to the date
hereof complete and correct copies of (i) any employment agreements and any
procedures and policies relating to the employment of employees of any Company
Party and the use of temporary employees and independent contractors by any
Company Party (including summaries of any procedures and policies that are
unwritten), and (ii) plan instruments and amendments thereto for all Employee
Benefit Plans and related trust agreements, insurance and other contracts,
summary plan descriptions, summaries of material modifications and material
communications distributed to the participants of each Employee Benefit Plan
(and written summaries of any unwritten Employee Benefit Plans, modifications
to Employee Benefit Plans and employee communications).

(c) Neither any Company Party nor any ERISA Affiliate maintains or has
ever maintained, contributed to or had an obligation to contribute to or could
have any obligation in respect of an Employee Benefit Plan subject to Title IV
of ERISA or to Section 412 of the Code. Neither any Company Party nor any
ERISA Affiliate has ever contributed to, or withdrawn in a partial or complete
withdrawal from, any "multiemployer plan" (as defined in Section 3(37) of
ERISA) or has any fixed or contingent liability under Section 4204 of ERISA.
No Employee Benefit Plan is a "multiple employer plan" as described in Section
3(40) of ERISA or Section 413(c) of the Code.

(d) Each Employee Benefit Plan is and has been operated in all material
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respects in compliance with its terms and all applicable laws, and by its
terms can be amended and/or terminated at any time and in any manner without
incurring liability thereunder. As of and including the Closing Date, each
Company Party shall have made all contributions required to be made by it up
to and including the Closing Date with respect to each Employee Benefit Plan,
or adequate accruals therefor will have been provided for and will be
reflected on the unaudited consolidated balance sheet of the Company at March
31, 2002 provided to Parent by the Company (the "Balance Sheet"). All notices,
filings and disclosures required by ERISA or the Code (including notices under
Section 4980B of the Code) have been timely made.

(e) No Employee Benefit Plan provides for medical or health benefits, or
life insurance or other death benefits (through insurance or otherwise) or
provides for the continuation of such benefits or coverage for any employee or
any dependent or beneficiary of any employee after such employee's retirement
or other termination of employment except as may be required by Part 6 of
Subtitle B of Title I of ERISA and Section 4980B of the Code ("COBRA"), and
there has been no communication to any employee that could reasonably be
expected to promise or guarantee any such benefits.

(f) Except as required by law, none of the Company Parties has proposed
or has agreed to any changes to any Employee Benefit Plan that would cause an
increase in benefits under any such Employee Benefit Plan (or the creation of
new benefits or plans) nor to change any employee coverage which would cause
an increase in the expense of maintaining any such Employee Benefit Plan.

(g) Section 5.10(g)(1) of the Company Disclosure Schedule lists all
employees of the Company Parties as of the date of this Agreement, their
salaries as of the date of this Agreement, the date and amount of their most
recent salary increases and their accrued and unused vacation.
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Except as disclosed on Section 5.10(g)(2) of the Company Disclosure Schedule,
no Person has an employment or severance agreement with any Company Party. The
Company has furnished to Parent copies of all consulting or independent
contractor agreements between any Company Party and any Person. No "leased
employee" (within the meaning of Section 414(n) or (o) of the Code) performs
any services for any Company Party.

(h) Except as disclosed on Section 5.10(h) of the Company Disclosure
Schedule, no Employee Benefit Plan provides benefits or payments based on or
measured by the value of an equity security of or interest in any Company
Party or any ERISA Affiliate.

(i) To the Best Knowledge of the Company, no condition exists as a result
of which any Company Party may have a material liability, whether absolute or
contingent, including any obligations under the Employee Benefit Plans, with
respect to any misclassification of a person performing services for a Company
Party as an independent contractor rather than as an employee.
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(j) Except as disclosed on Section 5.10(j) of the Company Disclosure
Schedule, no Employee Benefit Plan is a plan, agreement or arrangement
providing for benefits, in the nature of severance benefits, and no Company
Party has outstanding any liabilities with respect to any severance benefits
available under any Employee Benefit Plan.

(k) Except as disclosed on Section 5.10(k) of the Company Disclosure
Schedule or except as expressly contemplated by this Agreement, the
consummation of the transactions contemplated by this Agreement, either alone
or in combination with another event (including, without limitation, the
termination of employment of any Person), will not result in (i) any payment
(including, without limitation, severance, unemployment compensation, golden
parachute or bonus payments or otherwise) becoming due to any director,
officer, employee or consultant of any Company Party, (ii) any increase in the
amount of compensation or benefits payable in respect of any director,
officer, employee or consultant of any Company Party, or (iii) acceleration of
the vesting or timing of payment of any benefits or compensation payable in
respect of any director, officer, employee or consultant of any Company Party,
in each case under any Employee Benefit Plan or otherwise. No Employee Benefit
Plan provides benefits or payments contingent upon, triggered by or increased
as a result of a change in the ownership or effective control of any Company
Party.

(l) Except as disclosed on Section 5.10(l) of the Company Disclosure
Schedule, neither any Company Party nor any ERISA Affiliate is a contractor or
subcontractor with obligations under any federal, state or local government
contracts.

(m) To the Best Knowledge of the Company, each Company Party is in
compliance with all applicable laws (including any legal obligation to engage
in affirmative action), agreements and contracts relating to the employment of
former, current and prospective employees, independent contractors and "leased
employees" (within the meaning of section 414(n) of the Code) of such Company
Party, including all such laws, agreements and contracts relating to wages,
hours, collective bargaining, employment discrimination, immigration,
disability, civil rights, fair labor standards, occupational safety and
health, workers' compensation, pay equity, wrongful discharge and violation of
the potential rights of such
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former, current and prospective employees, independent contractors and leased
employees, and has timely prepared and filed all appropriate forms (including
Immigration and Naturalization Service Form I-9) required by any relevant
governmental authority.

(n) To the Best Knowledge of the Company, each Company Party has good
labor relations and it is not aware of any facts reasonably indicating that
the consummation of the transactions contemplated hereby will have an adverse
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effect on labor relations or that any of the Company Parties' employees
intends to leave their employ.

(o) None of the Company Parties are engaged in any unfair labor practice.
No collective bargaining agreement with respect to the business of any Company
Party is currently in effect or being negotiated. None of the Company Parties
have any obligation to negotiate any such collective bargaining agreement, and
there is no indication that the employees of any Company Party desire to be
covered by a collective bargaining agreement.

(p) There are no strikes, slowdowns or work stoppages pending or, to the
Best Knowledge of the Company, threatened with respect to the employees of any
Company Party, nor has any such strike, slowdown or work stoppage occurred or,
to the Best Knowledge of the Company, been threatened since January 1, 2001.
There is no representation claim or petition pending before the National Labor
Relations Board or any state or local labor agency and, to the Best Knowledge
of the Company, no question concerning representation has been raised or
threatened since January 1, 2001 respecting the employees of any Company
Party.

(q) There are no complaints or charges against any Company Party pending
before the National Labor Relations Board or any state or local labor agency
and, to the Best Knowledge of the Company, no person has threatened since
January 1, 2001 to file any complaint or charge against any Company Party with
any such board or agency.

(r) To the Best Knowledge of the Company, no charges with respect to or
relating to the business of any Company Party or any affiliate thereof are
pending before the Equal Employment Opportunity Commission, or any state or
local agency responsible for the prevention of unlawful employment practices.

(s) Since January 1, 2001, no Company Party has received any notice of
the intent of any federal, state, local or foreign agency responsible for the
enforcement of labor or employment laws to conduct an investigation of such
Company Party and, to the Best Knowledge of the Company, no such investigation
is in progress.

(t) Except as set forth on Section 5.10(t) of the Company Disclosure
Schedule, neither any Company Party nor any of its directors, officers and
employees has made any statements or representations or distributed any
written material to any of its employees regarding future operating plans of
Parent after the Closing or Company Parties' or Parent's continued employment
of Company Parties' respective employees subsequent to the Closing, other than
any such statements, representations or written material authorized by Parent.

Section 5.11. Absence of Undisclosed Liabilities. At March 31, 2002 (the
"Balance Sheet Date"), no Company Party had any direct or indirect liabilities
or obligations of any nature (matured or unmatured, fixed or contingent) other
than those adequately reflected or reserved
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against on the Balance Sheet, and any such liabilities or obligations incurred
after the Balance Sheet Date were incurred (i) in the ordinary course of
business consistent with prior practice, none of which are, individually or in
the aggregate, material, or (ii) in connection with this Agreement.

Section 5.12. Absence of Certain Changes or Events. Except as disclosed
in Section 5.12 of the Company Disclosure Schedule, since the Balance Sheet
Date there has not occurred:

(a) any change in the condition (financial or otherwise), properties,
assets, liabilities, business operations or results of operations that could
reasonably constitute a Material Adverse Effect on the Company;

(b) any amendments or changes in the certificate or articles of
incorporation or bylaws of any Company Party, other than the certificate of
amendment of the certificate of incorporation of the Company filed April 4,
2002 which increased the number of authorized shares of Common Stock;

(c) any damage, destruction or loss of any Company Party's assets or
properties, whether covered by insurance or not;

(d) any redemption, repurchase or other acquisition of shares of capital
stock by any Company Party (other than pursuant to arrangements with
terminated employees or consultants), or any declaration, setting aside or
payment of any dividend or other distribution (whether in cash, stock or
property) with respect to any capital stock of any Company Party;

(e) any increase in or modification of the compensation or benefits
payable or to become payable by any Company Party to any of its directors,
employees or consultants;

(f) any modification of any term of benefits payable under, any Employee
Benefit Plan;

(g) any acquisition or sale of a material amount of property or assets of
any Company Party or by any Company Party of any property or assets of any
stockholder, director or officer of any Company Party;

(h) any (A) incurrence, assumption or guarantee by any Company Party of
any debt for borrowed money; (B) issuance or sale of any securities
convertible into or exchangeable for debt securities of any Company Party; or
(C) issuance or sale of options or other rights to acquire from any Company
Party, directly or indirectly, debt securities of any Company Party or any
securities convertible into or exchangeable for any such debt securities;

(i) any creation or assumption by any Company Party of any mortgage,
pledge, material security interest or lien or other encumbrance on any asset;

(j) any making of any loan, advance or capital contribution to or
investment in any person other than travel loans or advances made in the
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ordinary course of business of the Company Parties;
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(k) any entering into, amendment of, relinquishment, termination or
non-renewal by any Company Party of any contract, lease transaction,
commitment or other right or obligation, other than as disclosed in Section
5.12(k) of the Company Disclosure Schedule and except for purchase and sale
commitments entered into in the ordinary course of business, consistent with
past practice;

(l) any transfer or grant of a right under Company IP Rights;

(m) any labor dispute or charge of unfair labor practice (other than
routine individual grievances), any activity or proceeding by a labor union or
representative thereof to organize any employees of any Company Party or any
campaign being conducted to solicit authorization from employees to be
represented by such labor union;

(n) any agreement or arrangement made by any Company Party to take any
action which, if taken prior to the date hereof, would have made any
representation or warranty set forth in this Agreement untrue or incorrect as
of the date when made unless otherwise disclosed;

(o) any waiver or release by any Company Party of any right or claim
except for the waiver or release of non-material claims in the ordinary course
of business, consistent with past practice;

(p) any material change in the accounting methods or practices used by
the Company Parties; or

(q) any material change in any of the Company Parties' respective
business practices.

Section 5.13. Agreements. Section 5.13 of the Company Disclosure Schedule
sets forth a list of any of the following written or oral contracts,
agreements and other instruments ("Contractual Obligations") entered into by
any Company Party, copies of each of which have been delivered to Parent or
its counsel:

(a) continuing contract for the future purchase, sale or manufacture of
products, material, supplies, equipment or services requiring payment to or
from any Company Party in an amount in excess of $25,000 per annum which is
not terminable on 30 days' or less notice without cost or other liability at
or at any time after the Closing Date or in which any Company Party has
granted or received manufacturing rights, most favored nation pricing
provisions or exclusive marketing rights relating to any product, group of
products or territory;

(b) vendor or customer contracts;
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(c) joint venture contract or agreement;

(d) contract or commitment for the employment of any officer, employee or
consultant, severance agreement, non-competition agreement, non-disclosure
agreement, agreement requiring a change of control or parachute payments, or
any other type of contract or understanding with any officer, employee or
consultant which is not immediately terminable without cost or other
liability;
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(e) indenture, mortgage, promissory note, loan agreement, guarantee or
other agreement or commitment for the borrowing of money, for a line of credit
or for a leasing transaction of a type required to be capitalized in
accordance with Statement of Financial Accounting Standards No. 13 of the
Financial Accounting Standards Board;

(f) lease or other agreement under which any Company Party is lessee of
or holds or operates any items of tangible personal property or real property
owned by any third party and under which payments to such third party exceed
$25,000 per annum;

(g) agreement or arrangement for the sale of any assets, properties or
rights having a value in excess of $25,000;

(h) agreement which restricts any Company Party, any employee of any
Company Party, or any independent contractor of any Company Party from
engaging in any aspect of its business or competing in any line of business in
any geographic area;

(i) Company IP Rights Agreement; or

(j) agreement between any Company Party and any stockholders, directors
or officers of a Company Party.

Section 5.14. No Defaults. Except as disclosed in Section 5.14 of the
Company Disclosure Schedule, none of the Company Parties are in default under,
and there exists no event, condition or occurrence and none would result from
the execution, delivery and performance by any Company Party of any
Transaction Document to which it is a party and the transactions contemplated
thereby, which, after notice or lapse of time, or both, would constitute such
a default by such Company Party under, any material contract or agreement to
which such Company Party is a party.

Section 5.15. Taxes. Except as otherwise set forth in Section 5.15 of
the Company Disclosure Schedule:

(a) Each Company Party has timely filed with the appropriate taxing
authorities all returns and reports in respect of Taxes ("Returns") required
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to be filed (taking into account any extension of time to file granted to or
on behalf of such Company Party). The information on such Returns is complete
and accurate in all respects. Each Company Party has paid on a timely basis
all Taxes (whether or not shown on any Return) due and payable. There are no
liens for Taxes (other than for current Taxes not yet due and payable) upon
the assets of any Company Party.

(b) No unpaid (or unreserved in accordance with GAAP) deficiencies for
Taxes have been claimed, proposed or assessed by any taxing authority or other
Governmental Entity with respect to any Company Party for any period prior to
the Closing Date, and there are no pending or threatened audits,
investigations or claims for or relating to any liability in respect of Taxes
of any Company Party. No Company Party has requested any extension of time
within which to file any currently unfiled returns in respect of any Taxes and
no extension of a statute of limitations relating to any Taxes is in effect
with respect to any Company Party.
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(c) (i) The Company Parties have made or will make provision for all
Taxes payable by the Company Parties with respect to any Pre-Closing Period
which are not payable prior to the Closing Date; (ii) the provisions for Taxes
with respect to the Company Parties for the Pre-Closing Period (excluding any
reserve for deferred Taxes established to reflect timing differences between
book and Tax income) are adequate to cover all Taxes with respect to such
period; (iii) each Company Party has withheld and paid all Taxes required to
have been withheld and paid in connection with amounts paid or owing to any
employee, independent contractor, creditor, shareholder or other third party;
(iv) none of the Company Parties have ever been a member of an affiliated
group within the meaning of Section 1504 of the Code, or filed or been
included in a combined, consolidated or unitary return of any Person (other
than a group the common parent of which was the Company); (v) none of the
Company Parties are liable for Taxes of any other Person (except another
Company Party), or are currently under any contractual obligation to indemnify
any Person with respect to Taxes, or are a party to any tax sharing agreement
or any other agreement providing for payments by any Company Party with
respect to Taxes; (vi) none of the Company Parties is a person other than a
United States person within the meaning of the Code; and (vii) none of the
Company Parties is a party to any joint venture, partnership, or other
arrangement or contract which could be treated as a partnership for federal
income tax purposes.

As used in this Section 5.15, the "Company Parties" shall mean,
individually and collectively, (i) the Company Parties, and (ii) any
individual, trust, corporation, partnership or other entity as to which any
Company Party may be liable for Taxes incurred by such individual or entity as
a transferee, pursuant to any agreement or pursuant to any provision of
federal, state, local or foreign law or regulation.

Section 5.16. Intellectual Property. Except in each case as disclosed in
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Section 5.16 of the Company Disclosure Schedule:

(a) The Company Parties collectively own, or have the right to use, sell
or license all Intellectual Property Rights as used in their business as
presently conducted and as it is expected to be conducted as of the Closing
Date (such Intellectual Property Rights being hereinafter collectively
referred to as the "Company IP Rights") and such rights to use, sell or
license are sufficient for such conduct of their business;

(b) the execution, delivery and performance of this Agreement and the
consummation of the transactions contemplated hereby will not constitute a
breach of any instrument or agreement governing any Company IP Right (the
"Company IP Rights Agreements"), will not cause the forfeiture or termination
or give rise to a right of forfeiture or termination of any Company IP Right
or impair the right of any Company Party or, after the Closing Date, Parent to
use, sell or license any Company IP Right or portion thereof;

(c) there are no royalties, honoraria, fees or other payments payable by
any Company Party to any Person other than as set forth in the Company IP
Rights Agreements listed in Section 5.16 of the Company Disclosure Schedule;

(d) the conduct of the Company Parties' business, as presently conducted
and as it is expected to be conducted as of the Closing Date, does not and
will not violate any license or
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agreement between a Company Party and any third party or infringes any
Intellectual Property Right of any other party, and there is no pending or, to
the Best Knowledge of the Company, threatened claim or litigation contesting
the validity, ownership or right to use, sell, license or dispose of any
Company IP Right nor is there any basis for any such claim, nor has any
Company Party received any notice asserting that any Company IP Right or the
proposed use, sale, license or disposition thereof conflicts or will conflict
with the rights of any other party, nor is there any basis for any such
assertion; and

(e) Each Company Party has taken reasonable and practical steps designed
to safeguard and maintain the secrecy and confidentiality of, and its
proprietary rights in, all Company IP Rights. All consultants of the Company
Parties who have created Company IP Rights have executed and delivered to the
applicable Company Party an agreement assigning to such Company Party all
Intellectual Property Rights arising from their services, and such
Intellectual Property Rights are works made for hire and such Company Party is
the author and owner of all such rights under the Copyright Act of 1976, as
amended, and the rules and regulations promulgated thereunder. No current or
prior officers, employees or consultants of any Company Party claim or have a
right to claim an ownership interest in any Company IP Rights as a result of
having been involved in the development or licensing of such property while
employed by or consulting to any Company Party, or otherwise.
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(f) Section 5.16(f) of the Company Disclosure Schedule sets forth a list
of all applications, registrations, filings and other formal actions made or
taken pursuant to federal, state and foreign laws by any Company Party to
perfect or protect its interest in Company IP Rights, including, without
limitation, all patents, patent applications, trademarks and service marks,
trademark and service mark applications, copyrights and copyright
applications.

(g) Section 5.16(g) of the Company Disclosure Schedule lists and briefly
describes the material terms of all of the material Intellectual Property
licenses held by any Company Party; all such licenses are valid, enforceable
and in full force and effect, and will continue to be so in all material
respects on identical terms immediately following the Closing Date, except as
enforceability may be limited by applicable bankruptcy, insolvency,
reorganization, fraudulent conveyance or transfer, moratorium or similar laws
affecting the enforcement of creditors' rights generally and by general
principles of equity relating to enforceability (regardless of whether
considered in a proceeding at law or in equity).

(h) Except as set forth in Section 5.16(h) of the Company Disclosure
Schedule, to the Best Knowledge of the Company, there is no unauthorized use,
infringement or misappropriation of any of Company IP Rights by any third
party, including any employee or former employee of any Company Party.

Section 5.17. Receivables. The accounts and notes receivable reflected on
the Balance Sheet as of the Balance Sheet Date provided to Parent by the
Company, and the accounts and notes receivable arising subsequent to the
Balance Sheet Date, have or will have arisen only from bona fide transactions
in the ordinary course of the Company Parties' business, represent valid
obligations to the Company Parties and have been collected or are collectible
in full, net of any allowance for uncollectibles recorded on the Balance Sheet
in a manner consistent with past practice, in the ordinary course of business
without resort to litigation; and none of such accounts
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and notes receivable is or will at the Closing Date be subject to any defense,
counterclaim or setoff. There has been no material adverse change since the
Balance Sheet Date in the amounts of accounts and notes receivable or the
allowances with respect thereto, from that reflected in the Balance Sheet at
such date.

Section 5.18. Fees and Expenses. Except as disclosed in the Company's
Disclosure Schedule, none of the Company Parties nor any of its stockholders,
directors, officers or employees has caused Parent or any Company Party to
become obligated to pay any fee or commission to any broker, finder or
intermediary in connection with the transactions contemplated by this
Agreement. A complete and accurate copy of the engagement letter with Jane
Capital Partners LLC has been provided or made available to Parent and will
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not be amended, without the consent of Parent, to (i) increase the fees
payable thereunder or (ii) extend the period for which services are to be
performed beyond the Effective Time.

Section 5.19. Insurance. The Company Parties have in effect fire and
casualty insurance policies listed in Section 5.19 of the Company Disclosure
Schedule with the effective date and coverage amounts indicated thereon. Such
policies and binders are valid and enforceable in accordance with their terms
and are in full force and effect.

Section 5.20. Condition of Property. All real and personal property owned
or leased by any Company Party is generally in good repair and is operational
and usable in the operations of such Company Party, subject to ordinary wear
and tear.

Section 5.21. Environmental Matters.

(a) During the period that each Company Party has leased its properties
or owned or operated any facilities, neither such Company Party nor, to the
Best Knowledge of the Company, any other Person has disposed, released, or
participated in or authorized the release or threatened release of Hazardous
Materials on, from or under such properties or facilities. None of the Company
Parties has knowledge of any presence, disposal, release or threatened release
of Hazardous Materials on, from or under any of such properties or facilities,
which may have occurred prior to such Company Party having taken possession of
any of such properties or facilities. For the purposes of this Agreement, the
terms "disposal," "release" and "threatened release" shall have the
definitions assigned thereto by the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, 42 U.S.C. Sec. 9601 et seq., as
amended ("CERCLA").

(b) The operations of each Company Party are in compliance with
Environmental Laws. During the time that each Company Party has owned or
leased its respective properties and facilities, neither such Company Party
nor, to the Best Knowledge of the Company, any other Person has used,
generated, manufactured or stored on, under or about such properties or
facilities or transported or arranged for the disposal to or from such
properties or facilities any Hazardous Materials.

(c) no Company Party is subject to any outstanding Environmental Claim.
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(d) There are no facts, circumstances or conditions relating to the
assets of the Company or its Subsidiaries that could give rise to an
Environment Claim or Environmental Costs and Liabilities.

Section 5.22. Interested Party Transactions. Except as disclosed in
Section 5.22 of the Company Disclosure Schedule, no stockholder, officer or
director of any Company Party or any other "affiliate" or "associate" (as
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those terms are defined in Rule 405 promulgated under the Securities Act) of
such Company Party has had, either directly or indirectly, any interest in:
(i) any Person which purchases from or sells, licenses or furnishes to such
Company Party any goods, property, technology or intellectual or other
property rights or services; or (ii) any contract or agreement to which any
Company Party is a party or by which it may be bound or affected.

Section 5.23. Proxy Statement/Information Statement. If required pursuant
to Section 7.9 hereof, the proxy statement on Schedule 14A (or, if the
stockholder approval of the Company for the transactions contemplated by this
Agreement is to be obtained by written consent in lieu of a meeting, then the
information statement on Schedule 14C) to be filed and mailed to the
stockholders of the Company will not, on the date the proxy or information
statement, as applicable (or any amendment thereof or supplement thereto), is
first mailed to stockholders, at the time of the stockholders' meeting to
approve the transactions contemplated hereby, or at the Closing, contain any
untrue statement of a material fact or omit to state any material fact
required to be stated therein or necessary in order to make the statements
therein, in the light of the circumstances under which they were made, not
misleading; or omit to state any material fact necessary to correct any
statement in any earlier communication with respect to the solicitation of
proxies for the stockholders' meeting which has become false or misleading.
The proxy or information statement, as the case may be, shall comply with the
requirements of the 1934 Act and the rules and regulations thereunder.

Section 5.24. Voting Requirements. In the event that Section 253 of the
General Corporation Law of the State of Delaware is inapplicable and
unavailable to effectuate the Merger, the affirmative vote of the holders of a
majority of the outstanding Shares entitled to vote at the Stockholders
Meeting (as defined in Section 7.10) with respect to the adoption of this
Agreement is the only vote of the holders of any class or series of the
Company's capital stock or other securities required in connection with the
consummation by the Company of the Merger and the other transactions
contemplated hereby to be consummated by the Company. The Board of Directors
has taken all necessary actions so that the restrictions on "business
combinations" (as defined in Section 203 of the General Corporation Law of the
State of Delaware) set forth in Section 203 of the General Corporation Law of
the State of Delaware are not applicable to this Agreement and the
transactions contemplated hereby, including the Offer and the Merger.

Section 5.25. Previous Agreements. Immediately prior to the execution of
this Agreement, the Asset Purchase Agreement dated as of June 26, 2002 among
the Company, Crossvue and Hand Held Products, Inc. was terminated in
accordance with its terms. The Convertible Note (as defined in such Asset
Purchase Agreement) held by Hand Held Products, Inc. has been fully repaid and
discharged with the proceeds of the Convertible Note (as defined herein) held
by Parent.
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Section 5.26. Product Liability and Recalls.

(a) Except as disclosed in Section 5.26(a) of the Company Disclosure
Schedule, the Company is not aware of any claim, or the basis of any claim,
against any of the Company Parties for injury to person or property of
employees or any third parties suffered as a result of the sale of any product
or performance of any service by any Company Party, including claims arising
out of the defective or unsafe nature of its products or services.

(b) Except as disclosed in Section 5.26(b) of the Company Disclosure
Schedule, there is no pending or, to the Knowledge of the Company, threatened
recall or investigation of any product sold by any Company Party.

Section 5.27. Disclosure. No representation or warranty made by the
Company in this Agreement, nor any document, written information, statement,
financial statement, projection, certificate or exhibit prepared and furnished
or to be prepared and furnished by any Company Party or its representatives
pursuant hereto or in connection with the transactions contemplated hereby,
when taken together, contains any untrue statement of a material fact, or
omits to state a material fact necessary to make the statements or facts
contained herein or therein not misleading in light of the circumstances under
which they were furnished.

ARTICLE VI

REPRESENTATIONS AND WARRANTIES OF PARENT AND PURCHASER

Parent and Purchaser hereby represent and warrant to the Company
that:

Section 6.1. Organization; Good Standing; Qualification and Power. Each
of Parent and Purchaser is a corporation duly incorporated, validly existing
and in good standing under the laws of the state of its incorporation, has all
requisite organizational power and authority to own, lease and operate its
properties and to carry on its business as it is presently being conducted.

Section 6.2. Authority.

(a) Corporate Action. Each of Parent and Purchaser has all requisite
organizational power and authority to enter into this Agreement and to perform
its obligations under each Transaction Document to which it is a party and to
consummate the transactions contemplated thereby. The execution and delivery
of any Transaction Document to which it is a party by Parent or Purchaser, as
applicable, and the consummation by Parent and Purchaser of the transactions
contemplated thereby have been duly authorized by all necessary corporate
action on the part of Parent and Purchaser, as the case may be. The
Transaction Documents to which Parent and/or Purchaser is a party have been
duly executed and delivered by Parent or Purchaser, as applicable, and are the
valid and binding obligation of Parent or Purchaser, as the case may be,
enforceable against it in accordance with its terms, except that such
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enforceability may be subject to (i) applicable bankruptcy, insolvency,
reorganization or other similar laws affecting or relating to the enforcement
of creditors' rights generally and (ii) general principles of equity relating
to enforceability (regardless of whether considered in a proceeding at law or
in equity).
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(b) No Conflict. Neither the execution, delivery and performance of any
Transaction Document to which Parent or Purchaser is a party nor the
consummation of the transactions contemplated thereby nor compliance with the
provisions hereof will conflict with, or result in any violations of, or cause
a default (with or without notice or lapse of time, or both) under, or give
rise to a right of termination, amendment, cancellation or acceleration of any
obligation contained in, or the loss of any material benefit under, or result
in the creation of any Lien upon any of the properties or assets of Parent or
Purchaser under, any term, condition or provision of (x) the certificate of
incorporation or bylaws of Parent or Purchaser, (y) any loan or credit
agreement of Parent or Purchaser, or (z) any judgment, order, decree, statute,
law, ordinance, rule or regulation applicable to Parent or Purchaser, or its
properties or assets, other than those that would not prevent or delay Parent
or Purchaser, from performing its obligations under the Transaction Documents.

(c) Governmental Consents. No consent, approval, order or authorization
of, or registration, declaration or filing with, any Governmental Entity
(other than the SEC) is required to be obtained by Parent or Purchaser in
connection with the execution and delivery of this Agreement, or the
consummation of the transactions contemplated hereby, except for where the
failure to obtain such consents, approvals and the like, would not prevent or
delay Parent or Purchaser, from performing its obligations under this
Agreement.

Section 6.3. Fees and Expenses. None of Parent, Purchaser nor any of its
stockholders, directors, officers or employees has caused any Company Party to
become obligated to pay any fee or commission to any broker, finder or
intermediary in connection with the transactions contemplated by this
Agreement.

Section 6.4. Litigation. There is no suit, action, arbitration, demand,
claim, dispute, investigation or proceeding pending or, to the best knowledge
of Parent or Purchaser, threatened against Parent or Purchaser, nor is there
any judgment, decree, injunction, rule or order of any Governmental Entity or
arbitrator outstanding against Parent or Purchaser, in each case that could
have a material adverse effect on Parent's or Purchaser's ability to perform
its obligations under this Agreement or any documents contemplated hereby. No
injunction, writ, temporary restraining order, decree or order of any nature
has been issued by any court or other Governmental Entity against Parent or
Purchaser, purporting to enjoin or restrain the execution, delivery or
performance of any Transaction Document.
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Section 6.5. Financial Condition. Parent is solvent, and it presently has
the financial ability to enable Purchaser to pay the Offer Consideration and
the Merger Consideration.

Section 6.6. No Business Activities. Purchaser has not conducted any
activities other than in connection with its organization, the negotiation and
execution of this Agreement and the consummation of the transactions
contemplated hereby.
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ARTICLE VII

COMPANY COVENANTS

Section 7.1. Advice of Changes. During the period from the date of this
Agreement until the earlier of the Closing or the termination of this
Agreement in accordance with its terms, the Company will promptly advise
Parent in writing (a) of any event occurring subsequent to the date of this
Agreement that would render any representation or warranty of the Company
contained in this Agreement, if made on or as of the date of such event or the
Closing Date, untrue or inaccurate, (b) of any Material Adverse Effect on the
Company and (c) of any breach by the Company of any covenant or agreement
contained in any of the Transaction Documents. To ensure compliance with this
Section 7.1, the Company shall deliver to Parent as soon as practicable but in
any event within 30 days after the end of each monthly accounting period
ending after the date of this Agreement and before the earlier of the Closing
Date or the termination of this Agreement in accordance with its terms, an
unaudited consolidated balance sheet and statement of operations for the
Company, which financial statements shall be prepared in the ordinary course
of business in accordance with the Company's books and records and GAAP
consistently applied and shall fairly present in all material respects the
consolidated financial position of the Company as of their respective dates
and the results of the Company's operations for the periods then ended. During
the period from the date of this Agreement until the earlier of the Closing or
the termination of this Agreement in accordance with its terms, the Company
shall regularly inform and consult Parent regarding, and take all actions
which Parent shall reasonably request to minimize, the use or expected use of
working capital.

Section 7.2. Maintenance of Business. During the period from the date of
this Agreement until the earlier of the Closing Date or the termination of
this Agreement in accordance with its terms, the Company will, and shall cause
its Subsidiaries to, use commercially reasonable efforts to carry on and
preserve its business and its relationships with customers, suppliers,
employees and others in substantially the same manner as it has prior to the
date hereof. If the Company becomes aware of any material deterioration in the
relationship with any customer, supplier or key employee, it will promptly
bring such information to the attention of Parent in writing and will exert
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its best efforts to restore the relationship.

Section 7.3. Conduct of Business. During the period from the date of this
Agreement until the earlier of the Closing Date or the termination of this
Agreement in accordance with its terms, including without limitation, pursuant
to Section 10.1(g), the Company will, and shall cause its Subsidiaries to,
continue to conduct its business and maintain its business relationships in
the ordinary and usual course consistent with past practice and will not,
without the prior written consent of Parent:

(a) issue, deliver or sell, or authorize or propose the issuance,
delivery or sale of, any shares of its capital stock of any class or any
securities convertible into or exercisable for, or any rights, warrants or
options to acquire, any such shares, or enter into any agreement with respect
to any of the foregoing, other than the issuance of shares of the Common Stock
upon the exercise of stock options issued in the ordinary course of business
prior to the date hereof in accordance with the terms of the Company Stock
Incentive Plan as in effect on the date of this Agreement;
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(b) (i) incur, assume or guarantee any debt for borrowed money, other
than borrowings under that certain $3,500,000 convertible promissory note (the
"Convertible Note") in favor of Parent, (ii) issue or sell any securities
convertible into or exchangeable for debt securities of the Company or any
Subsidiary; or (iii) issue or sell options or other rights to acquire,
directly or indirectly, debt securities of the Company or any Subsidiary or
any securities convertible into or exchangeable for any such debt securities;

(c) enter into any material transaction not in the ordinary course of its
business consistent with past practice;

(d) create or assume any Lien on any asset, except any Lien granted in
favor of Parent pursuant to the Convertible Note;

(e) dispose of any of its assets except in the ordinary course of
business consistent with past practice;

(f) enter into any material lease or contract for the purchase or sale or
license of any property, real or personal, except in the ordinary course of
business consistent with past practice;

(g) fail to maintain its equipment and other assets in good working
condition and repair in all material respects according to the standards it
has maintained to the date of this Agreement, subject only to ordinary wear
and tear;

(h) except as set forth in Section 7.3(h) of the Company Disclosure
Schedule, pay (or make any oral or written commitments or representations to
pay) any bonus, increased salary or special remuneration to any director,

Copyright © 2012 www.secdatabase.com. All Rights Reserved.
Please Consider the Environment Before Printing This Document

http://www.secdatabase.com


officer, employee or consultant or enter into or vary the terms of any
employment, consulting or severance agreement with any such person, pay any
severance or termination pay (other than payments made in accordance with
plans or agreements existing on the date hereof), grant any stock option or
warrant or issue any restricted stock, or enter into or modify any agreement
or Employee Benefit Plan (except as required by law) or any similar agreement
or increase benefits of the type described in Section 5.10;

(i) change accounting practice or principle utilized in the preparation
of the financial statements;

(j) make any loan, advance or capital contribution to or investment in
any Person other than travel loans or advances made in the ordinary course of
business consistent with past practice;

(k) enter into, amend, relinquish, terminate or permit expiration of any
contract, lease transaction, commitment or other right or obligation, except
for commitments entered into in the ordinary course of business consistent
with past practice;

(l) other than as disclosed in the Company Disclosure Schedule, waive or
release any right or claim except for the waiver or release of non-material
claims in the ordinary course of business consistent with past practice;
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(m) pay, discharge or satisfy any claims, liabilities or obligations
(absolute, accrued, asserted or unasserted, contingent or otherwise), other
than the payment, discharge or satisfaction in the ordinary course of business
and consistent with past practice of liabilities reflected or reserved against
in Company Financial Statements or incurred since the Balance Sheet Date in
the ordinary course of business and consistent with past practice;

(n) merge, consolidate or reorganize with, or acquire any entity;

(o) amend its certificate of incorporation or bylaws;

(p) license or otherwise transfer any Company IP Rights;

(q) change any insurance coverage or issue any certificates of insurance;

(r) except pursuant to any conversion of the Series B Preferred Stock by
the holders thereof, redeem, repurchase or otherwise acquire shares of its
capital stock, or declare, set aside or pay any dividend or other distribution
(whether in cash, stock or property) with respect to its capital stock, or
split, combine or reclassify any of its capital stock or issue or authorize or
propose the issuance of any other securities in respect of, in lieu of or in
substitution for, shares of its capital stock;

(s) make or rescind any material tax election or settle or compromise any
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material income tax liability with any Governmental Entity or settle any
action, suit, claim, investigation or proceeding with any Governmental Entity
(legal, administrative or arbitrative); or

(t) agree to do, or enter into negotiations with respect to, any of the
things described in the preceding clauses in this Section 7.3.

Section 7.4. Regulatory Approvals. The Company will promptly execute and
file any application or other document that may be necessary or desirable in
order to obtain the authorization, approval or consent of any governmental
body, federal, state, local or foreign, which may be reasonably required, or
which Parent may reasonably request, in connection with the consummation of
the transactions contemplated by the Transaction Documents. The Company will,
and will cause its Subsidiaries to, use its commercially reasonable efforts to
promptly obtain all such authorizations, approvals and consents.

Section 7.5. Necessary Consents. During the period from the date of this
Agreement until the earlier of the Closing or the termination of this
Agreement in accordance with its terms, the Company will, and will cause its
Subsidiaries to, use its commercially reasonable efforts to obtain such
written consents and take such other actions as may be necessary or
appropriate to facilitate the consummation of the transactions contemplated by
the Transaction Documents and to allow Parent and Purchaser to carry on the
Company Parties' business after the Closing.

Section 7.6. Access to Information. During the period from the date of
this Agreement until the earlier of the Closing or the termination of this
Agreement, the Company will, and will cause its Subsidiaries to, allow Parent
and its agents reasonable access to the files, books, records, offices and
personnel of the Company and its Subsidiaries, including, without limitation,
any and all information relating to Taxes, commitments, contracts, leases,
licenses and real,
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personal and intangible property and financial condition of the Company and
its Subsidiaries. The Company will, and will cause its Subsidiaries to, cause
its accountants to cooperate with Parent and its agents in making available to
them all financial information reasonably requested, including, without
limitation, the right to examine all working papers pertaining to all Tax
returns and financial statements prepared, reviewed or audited by such
accountants. Notwithstanding the above, Parent and its agents shall obtain
written approval (which approval shall not unreasonably be withheld or
delayed) from the Company prior to contacting any of the Company clients or
customers.

Section 7.7. Satisfaction of Conditions Precedent. During the period from
the date of this Agreement until the earlier of the Closing or the termination
of this Agreement in accordance with its terms, the Company will, and will
cause its Subsidiaries to, use its commercially reasonable efforts to satisfy
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or cause to be satisfied all the conditions within its control that are set
forth in Exhibit A, and the Company will, and will cause its Subsidiaries to,
will use its commercially reasonable efforts to cause the transactions
contemplated by the Transaction Documents to be consummated.

Section 7.8. No Other Negotiations.

(a) Subject to Section 7.8(b) hereof, from and after the date of this
Agreement until the earlier of the Closing or the termination of this
Agreement in accordance with its terms, the Company shall not, and shall cause
its Subsidiaries and any Person acting on behalf of any Company Party not to,
directly or indirectly, (a) solicit, initiate, continue or respond to
discussions or engage in negotiations with any Person (whether such
negotiations are initiated by any Company Party or otherwise) or take any
other action intended or designed to facilitate the efforts of any Person,
other than Parent, relating to the possible acquisition, recapitalization or
other business combination involving any Company Party (whether by way of
merger, purchase of capital stock, purchase of assets or otherwise) or any
material portion of its capital stock or assets, or any transaction the
consummation of which would or would reasonably be expected to impede,
interfere with, prevent or materially delay the transaction contemplated by
this Agreement or which would or would reasonably be expected to materially
dilute the benefits to Parent of the transaction contemplated by this
Agreement (with any such efforts by any such Person to be referred to as
"Acquisition Proposal"), (b) provide non-public information with respect to
any Company Party to any Person, other than a Company Party's professional
advisors, Parent or Parent's professional advisors, or (c) enter into an
agreement with any Person, other than Parent and Purchaser, providing for a
possible Acquisition Proposal. If any Company Party receives any inquiry,
offer or proposal relating to an Acquisition Proposal, the Company shall, and
shall cause such Company Party to, immediately notify Parent thereof,
including information as to the identity of the party making any such inquiry,
offer or proposal and the specific terms of such inquiry, offer or proposal,
as the case may be.

(b) (i) Notwithstanding anything to the contrary contained in Section
7.8(a), prior to the acceptance for payment of Shares by Purchaser pursuant to
the Offer, the Company may, to the extent a majority of the entire Board of
Directors of the Company determines, in good faith, after consultation with
and based upon the advice of outside legal counsel, that the Board's fiduciary
duties require it to do so, participate in discussions or negotiations with,
and, subject to the requirements of Section 7.8(c), furnish non-public
information, and afford access to the
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properties, books or records of the Company Parties to any Person after such
Person has delivered to the Company in writing, an unsolicited bona fide
Acquisition Proposal with respect to any Company Party (which has not been
withdrawn) which a majority of the entire Board of Directors of the Company in
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its good faith judgment determines, after reasonable inquiry and due diligence
(which shall include the review of such Person's financial statements) and
consultation with an investment banking firm, (A) would be reasonably likely
to result in a transaction more favorable than that contemplated by this
Agreement to the stockholders of the Company from a financial point of view
(which judgment must be reasonable), and (B) that the Person making such
Acquisition Proposal is financially capable of consummating such Acquisition
Proposal or that the financing necessary to consummate such Acquisition
Proposal, to the extent required, is then committed or is reasonably capable
of being obtained by such Person (a "Superior Proposal").

(ii) In the event the Company receives a Superior Proposal prior to
the acceptance for payment of Shares by Purchaser pursuant to the Offer,
nothing contained in this Agreement (but subject to the terms of this Section
7.8(b)) will prevent the Board of Directors of the Company from recommending
such Superior Proposal to the stockholders of the Company, if the Board
determines, in good faith, after consultation with and based upon the advice
of outside legal counsel, that such action is required by its fiduciary
duties; in such case, the Board of Directors of the Company may withdraw,
modify or refrain from making its recommendations set forth in Sections 2.3,
7.9 and 7.10 and other relevant sections in this Agreement, and, to the extent
it does so, the Company may refrain from soliciting proxies to secure the
affirmative vote of its stockholders as contemplated by Section 7.10;
provided, however, that the Company shall (A) provide Parent at least five
business days prior notice of any meeting of the Board of Directors of the
Company at which such Board of Directors is reasonably expected to consider a
Superior Proposal, (B) not recommend to its stockholders a Superior Proposal
for a period of not less than the greater of five full business days and 120
hours after Parent's receipt of a copy of such Superior Proposal and the
identity of the third party, and (C) not enter into a definitive agreement
relating to such Superior Proposal unless Parent fails to match the terms of
the Superior Proposal within the greater of five full business days and 120
hours after Parent's receipt of a copy of such Superior Proposal and the
identity of the third party; and provided, further, that unless this Agreement
is terminated pursuant to Article X, nothing contained in this Section 7.8(b)
shall limit the Company's obligation to hold and convene a special meeting of
its stockholders (regardless of whether the recommendation of the Board of
Directors of the Company shall have been withdrawn, modified or not yet made)
or to provide the stockholders of the Company with material information
relating to such meeting. The Company shall keep Parent informed on a
reasonably current basis of the status and content of any discussions
regarding any Acquisition Proposal with a third party.

(c) Notwithstanding anything to the contrary herein, the Company shall
not, and shall cause its Subsidiaries not to, provide any non-public
information to a third party unless: (x) the Company or such Subsidiary
provides, such non-public information pursuant to a nondisclosure agreement
with terms regarding the protection of oral or written confidential
information at least as restrictive as such terms in the confidentiality
agreement heretofore entered into by the parties hereto; and (y) such
non-public information has been previously delivered or made available to
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Parent.
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Section 7.9. Proxy Statement; Information Statement. If requested by
Parent, the Company will promptly prepare and file with the SEC, a proxy
statement or, if applicable, an information statement, to obtain the requisite
stockholder approval of this Agreement and the transactions contemplated
hereby. The Company will respond to any comments of the SEC as promptly as
practicable after such filing and will cause the proxy or information
statement, as applicable, to be mailed to its stockholders at the earliest
practicable time. The Company will notify Parent promptly upon the receipt of
any comments from the SEC or its staff and of any request by the SEC or its
staff for amendments or supplements to the proxy statement or for additional
information and will supply Parent with copies of all correspondence between
such party or any of its representatives, on the one hand, and the SEC, or its
staff or any other government officials, on the other hand, with respect to
the proxy statement. The proxy or information statement, as applicable, will
comply in all material respects with all applicable requirements of law and
the rules and regulations promulgated thereunder. Whenever any event occurs
which is required to be set forth in an amendment or supplement to the proxy
or information statement, as applicable, the Company will promptly inform
Parent of such occurrence and cooperate in filing with the SEC or its staff,
and/or mailing to stockholders of the Company, of such amendment or
supplement. The proxy statement or information statement, as applicable, shall
include the recommendation of the Boards of Directors of the Company in favor
of the approval of this Agreement and the transactions contemplated thereby,
subject to Section 7.8(b).

Section 7.10. Stockholders' Meeting. (a) As soon as practicable following
the acceptance for payment of and payment for Shares by Purchaser in the
Offer, if required by law to consummate the Merger, the Company shall with the
cooperation of Parent take all action necessary, in accordance with the
General Corporation Law of the State of Delaware, the Exchange Act and other
applicable law and its certificate of incorporation and by-laws to call a
special meeting of its stockholders (the "Stockholders Meeting") for the
purposes of voting upon the approval of this Agreement and the transactions
contemplated hereby as soon as practicable after 10 days have elapsed after
the filing of a preliminary proxy statement (unless the SEC notifies the
Company of its intention to provide comments on the proxy statement, in which
case as soon as practicable after the SEC notifies the Company that it is
satisfied with the modifications made to the proxy statement made in response
to such comments and that it has no additional comments), provided, that the
Company may, in lieu of holding such a meeting, obtain such approval by
written consent of stockholders in accordance with the requirements of the
General Corporation Law of the State of Delaware. Unless otherwise required by
the applicable fiduciary duties of the directors of the Company, as determined
by such directors in good faith, after consultation with and based upon the
advice of outside legal counsel, as contemplated by Section 7.8, the Company,
if required by law to consummate the Merger, shall solicit from its
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stockholders proxies in favor of approval of this Agreement and the
transactions contemplated thereby (unless such approval was obtained on a
written consent in lieu of a meeting), and shall take all other reasonable
action necessary or advisable to secure the vote or consent of stockholders in
favor of such approval.

(b) At the Stockholders Meeting, Parent and Purchaser shall cause all of
the Shares owned by them to be voted in favor of the adoption of this
Agreement and the approval of the transactions contemplated thereby.
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Section 7.11. Crossvue Limited Qualifying Shares. The Company shall use
its best efforts to cause the existing holders of the Crossvue Limited
Qualifying Shares to transfer or assign such shares for no or nominal
consideration to Crossvue Limited or to designees of Parent at or prior to the
Closing.

ARTICLE VIII

PARENT'S AND PURCHASER'S COVENANTS

Section 8.1. Advice of Changes. During the period from the date of this
Agreement until the earlier of the Closing or the termination of this
Agreement in accordance with its terms, Parent and Purchaser will promptly
advise the Company in writing (a) of any event occurring subsequent to the
date of this Agreement that would render any representation or warranty of
Parent or Purchaser contained in this Agreement, if made on or as of the date
of such event or the Closing Date, untrue or inaccurate, (b) of any event that
would have a material adverse effect on Parent's or Purchaser's ability to
perform its obligations under any of the Transaction Documents, and (c) of any
breach by Parent or Purchaser of any covenant or agreement contained in any of
the Transaction Documents.

Section 8.2. Regulatory Approvals. Parent and Purchaser will promptly
execute and file any application or other document that may be necessary or
desirable in order to obtain the authorization, approval or consent of any
governmental body, federal, state, local or foreign, which may be reasonably
required, or which the Company may reasonably request, in connection with the
consummation of the transactions contemplated by the Transaction Documents.
Each of Parent and Purchaser will use its commercially reasonable efforts to
promptly obtain all such authorizations, approvals and consents.

Section 8.3. Necessary Consents. During the period from the date of this
Agreement until the earlier of the Closing or the termination of this
Agreement in accordance with its terms, each of Parent and Purchaser will use
its commercially reasonable efforts to obtain such written consents and take
such other actions as may be necessary or appropriate to facilitate the
consummation of the transactions contemplated by the Transaction Documents.
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Section 8.4. Satisfaction of Conditions Precedent. During the period from
the date of this Agreement until the earlier of the Closing or the termination
of this Agreement in accordance with its terms, each of Parent and Purchaser
will use its commercially reasonable efforts to satisfy or cause to be
satisfied all the conditions precedent within its control that are set forth
in Exhibit A, and each of Parent and Purchaser will use its commercially
reasonable efforts to cause the transactions contemplated by the Transaction
Documents to be consummated.

ARTICLE IX

CONDITIONS PRECEDENT

Section 9.1. Conditions to Each Party's Obligation to Effect the Merger.
The respective obligation of each party to effect the Merger shall be subject
to the satisfaction or written waiver on or prior to the Closing Date of the
following conditions:
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(a) Completion of the Offer. Purchaser shall have accepted for payment
and paid for all Shares validly tendered in the Offer and not withdrawn.

(b) Stockholder Approval. This Agreement shall have been adopted by the
affirmative vote of the holders of the requisite number of shares of capital
stock of the Company if such vote is required pursuant to the Company's
certificate of incorporation, the General Corporation Law of the State of
Delaware or other applicable law.

(c) No Injunctions or Restraints. No temporary restraining order,
preliminary or permanent injunction or other order issued by any court of
competent jurisdiction or other legal restraint or prohibition preventing the
consummation of the Merger shall be in effect.

ARTICLE X

TERMINATION OF AGREEMENT

Section 10.1. Termination. This Agreement may be terminated and the
transactions contemplated herein may be abandoned at any time prior to the
consummation of the Offer:

(a) by mutual written consent duly authorized by the Boards of Directors
of the Company and Parent; or

(b) by either the Company or Parent, if the consummation of the Offer
shall not have occurred by October 31, 2002 (the "Final Date") (provided that
the right to terminate this Agreement under this Section 10.1(b) shall not be
available to any party whose failure to fulfill any obligation or satisfy any
condition precedent under this Agreement has been the principal cause of or
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resulted in the failure of such consummation to occur on or before such date);
or

(c) by either the Company or Parent, if a court of competent jurisdiction
or governmental, regulatory or administrative agency or commission shall have
issued a nonappealable final order, decree or ruling or taken any other action
having the effect of permanently restraining, enjoining or otherwise
prohibiting the transactions contemplated by this Agreement; or

(d) by Parent, if (i) the Board of Directors of the Company shall
withdraw, modify or change its approval or recommendation of this Agreement or
the transactions contemplated thereby in a manner adverse to Parent, or the
Company shall have failed to include in the Schedule 14d-9 the recommendation
of the Board of Directors of the Company in favor of the Offer; (ii) the Board
of Directors of the Company shall have recommended to the stockholders of the
Company an Acquisition Proposal, or the Company shall have executed a letter
of intent, a definitive agreement or similar document with respect to an
Acquisition Proposal or an Acquisition Proposal is consummated; (iii) a tender
offer or exchange offer for 10% or more of the outstanding shares of Common
Stock is commenced and the Company shall not have sent to its stockholders,
within 10 business days after the commencement of such tender or exchange
offer, a statement that the Board of Directors of the Company recommends
rejection of such tender or exchange offer; (iv) an Acquisition Proposal
(other than a tender or exchange offer covered by clause (iii) of this Section
10.1(d)) with respect to any Company Party is publicly
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announced and, upon Parent's request, the Company fails to issue a press
release announcing its opposition to such Acquisition Proposal within three
(3) business days after such request; (v) the Company shall have executed for
purposes of Section 203 of the General Corporation Law of the State of
Delaware any acquisition of Shares by any person or group other than the
Parent or its affiliates; or (vi) the Board of Directors of the Company shall
have resolved to take any action described in clauses (i), (ii) or (v) of this
Section 10.1(d); or

(e) by Parent, if (i) any representation or warranty of the Company set
forth in this Agreement that is qualified by materiality shall not be true and
correct or (ii) any representation or warranty of the Company set forth in
this Agreement that is not qualified shall not be true and correct in all
material respects, or by the Company, if (A) any representation or warranty of
Parent set forth in this Agreement that is qualified by materiality shall not
be true and correct or (B) any representation or warranty of Parent set forth
in this Agreement that is not so qualified shall not be true and correct in
all material respects; provided, that, in each case, if such misrepresentation
is curable prior to the Final Date by the Company or Parent, as the case may
be, through the exercise of commercially reasonable efforts and for so long as
the Company or Parent, as the case may be, continues to exercise such
commercially reasonable efforts, neither the Company nor Parent, respectively,
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may terminate this Agreement under this Section 10.1(e); or

(f) by either the Company or Parent, upon a breach of any covenant or
agreement set forth in this Agreement by the other party; provided, that, if
such breach is curable prior to the Final Date by the Company or Parent, as
the case may be, through the exercise of its commercially reasonable efforts
and for so long as the Company or Parent, as the case may be, continues to
exercise such commercially reasonable efforts, neither Parent nor the Company,
respectively, may terminate this Agreement under this Section 10.1(f);

(g) by the Company, in the event the Company receives a Superior Proposal
that Parent fails to match within the time period contemplated by Section
7.8(b)(ii) so long as the Company has not breached any of its obligations
under Section 7.8; or

(h) by the Company, if Parent fails to execute the Convertible Note and
advance funds thereunder in accordance with the terms thereof.

Section 10.2. Effect of Termination. In the event of the termination of
this Agreement pursuant to Section 10.1, this Agreement shall forthwith become
void and there shall be no liability on the part of any party hereto or any of
its affiliates, directors, officers or shareholders except (i) as set forth in
this Section 10.2 and Section 10.3 hereof, and (ii) nothing herein shall
relieve any party from any breach of this Agreement.

Section 10.3. Break-Up Fees and Expenses.

(a) Except as set forth in this Section 10.3, all fees and expenses
incurred in connection with this Agreement and the transactions contemplated
hereby shall be paid by the party incurring such expenses, whether or not such
transactions are consummated.

(b) The principal amount of the Convertible Note shall be increased by
$350,000 as liquidated damages, and the Company shall reimburse Parent for all
reasonable out-of-pocket
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expenses and fees, whether incurred prior to, concurrently with or after the
execution of this Agreement, in connection with the transaction contemplated
by this Agreement, if this Agreement is terminated by either the Company or
Parent for any reason other than (i) pursuant to Section 10.1(a) or (h) or
(ii) pursuant to Section 10.1(b), (e) or (f) as a result of Parent's breach of
this Agreement or inaccuracy of representations or warranties of Parent made
in this Agreement.

(c) The principal amount of the Convertible Note shall be reduced by
$350,000 as liquidated damages if this Agreement is rightfully terminated by
the Company pursuant to Section 10.1(b), (e) or (f) as a result of Parent's
breach of this Agreement or inaccuracy of representations or warranties of
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Parent made in this Agreement, provided that the Company were not in breach of
any of their agreements, covenants, representations or warranties made in this
Agreement.

Section 10.4. No Indemnity. Notwithstanding anything to the contrary
contained in this Agreement, none of the parties to this Agreement, nor their
officers, directors, stockholders, employees, affiliates, attorneys,
accountants or agents, shall be entitled to indemnification, express or
implied, contractual or statutory, equitable or otherwise, under this
Agreement.

ARTICLE XI

MISCELLANEOUS

Section 11.1. Governing Law. The laws of the State of Delaware
(irrespective of its choice of law principles) will govern the validity of
this Agreement, the construction of its terms and the interpretation and
enforcement of the rights and duties of the parties hereto. All actions and
proceedings relating directly or indirectly to this Agreement shall be
litigated in any state court or federal court located in the State of
Delaware. The parties hereto expressly consent to the jurisdiction of any such
court and to venue therein.

Section 11.2. Assignment; Binding Upon Successors and Assigns. None of
the parties hereto may assign any of its rights or obligations hereunder
without the prior written consent of the other parties hereto; provided,
however, that Parent may assign, without the prior written consent of the
Company, its right to purchase the Shares to one or more direct or indirect
wholly-owned subsidiaries with the financial ability to fulfill Purchaser's
obligation to pay the Offer Consideration and the Merger Consideration,
provided that no such assignment shall relieve Parent of its obligations
hereunder. This Agreement will be binding upon and inure to the benefit of the
parties hereto and their respective successors and permitted assigns.

Section 11.3. Severability. If any provision of this Agreement, or the
application thereof, will for any reason and to any extent be invalid or
unenforceable, the remainder of this Agreement and application of such
provision to other persons or circumstances will be interpreted so as
reasonably to effect the intent of the parties hereto. The parties further
agree to replace such void or unenforceable provision of this Agreement with a
valid and enforceable provision that will achieve, to the greatest extent
possible, the economic, business and other purposes of the void or
unenforceable provision.
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Section 11.4. Counterparts. This Agreement may be executed in any number
of counterparts, each of which will be an original as regards any party whose
signature appears thereon and all of which together will constitute one and
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the same instrument. This Agreement will become binding when one or more
counterparts hereof, individually or taken together, will bear the signatures
of all the parties reflected hereon as signatories.

Section 11.5. Other Remedies. Except as otherwise provided herein, any
and all remedies herein expressly conferred upon a party will be deemed
cumulative with and not exclusive of any other remedy conferred hereby or by
law on such party, and the exercise of any one remedy will not preclude the
exercise of any other.

Section 11.6. Amendment and Waivers. Any term or provision of this
Agreement may be amended, and the observance of any term of this Agreement may
be waived (either generally or in a particular instance and either
retroactively or prospectively) only by a writing signed by the party to be
bound thereby. The waiver by a party of any breach hereof or default in the
performance hereof will not be deemed to constitute a waiver of any other
default or any succeeding breach or default. The Agreement may be amended by
the parties hereto at any time before or after its approval by the
stockholders of the Company, but, after such approval, no amendment will be
made which by applicable law requires the further approval of the stockholders
of the Company without obtaining such further approval.

Section 11.7. Waiver of Jury Trial. Each of the parties hereto hereby
waives to the fullest extent permitted by applicable law any right it may have
to a trial by jury with respect to any litigation directly or indirectly
arising out of, under or in connection with this Agreement or the Offer and
Merger. Each of the parties hereto (a) certifies that no representative, agent
or attorney of any other party hereto has represented, expressly or otherwise,
that such other party would not, in the event of litigation, seek to enforce
the foregoing waiver and (b) acknowledges that it and the other parties hereto
have been induced to enter into this Agreement and the Offer and Merger, as
applicable, by, among other things, the mutual waivers and certifications in
this Section 11.7.

Section 11.8. Notices. All notices and other communications pursuant to
this Agreement shall be in writing and deemed to be sufficient if contained in
a written instrument and shall be deemed given if delivered personally, sent
via facsimile (with confirmation), sent by nationally-recognized overnight
courier or mailed by registered or certified mail (return receipt requested),
postage prepaid, to the parties at the following address (or at such other
address for a party as shall be specified by like notice):

If to the Company, to:

@POS.com, Inc.
3051 North First Street
San Jose, California 95134
Attention:  Chief Executive Officer
Telecopier: (408) 468-5570
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With a copy to:

Silicon Valley Law Group
152 N. 3rd St., Suite 900
San Jose, California 95112
Attn: James C. Chapman, Esq.
Telecopier: (408) 286-1400

And if to Parent, to:

Symbol Technologies, Inc.
One Symbol Plaza
Holtsville, NY 11742
Attention:  Leonard Goldner
Telecopier:  (631) 738-4127

With a copy to:

Simpson Thacher & Bartlett
425 Lexington Avenue
New York, NY 10017-3954
Attention:  Edward Chung
Telecopier:  (212) 455-2502

All such notices and other communications shall be deemed to have been
received (a) in the case of personal delivery, on the date of such delivery,
(b) in the case of a facsimile, when the party sending such copy during normal
business hours of the recipient shall have confirmed receipt of the
communication (and if received at other times, then at the start of next
business day), (c) in the case of delivery by nationally-recognized overnight
courier, next day delivery requested, on the business day following dispatch,
and (d) in the case of mailing, on the third business day following such
mailing.

Section 11.9. Construction of Agreement. This Agreement has been
negotiated by the respective parties hereto and their attorneys and the
language hereof will not be construed for or against any party. A reference to
a Section or an exhibit will mean a Section in, or exhibit to, this Agreement
unless otherwise explicitly set forth. The titles and headings herein are for
reference purposes only and will not in any manner limit the construction of
this Agreement which will be considered as a whole.

Section 11.10. Further Assurances. Each party agrees to cooperate fully
with the other parties and to execute such further instruments, documents and
agreements and to give such further written assurances as may be reasonably
requested by any other party to evidence and reflect the transactions
described herein and contemplated hereby and to carry into effect the intents
and purposes of this Agreement.

Section 11.11. Absence of Third Party Beneficiary Rights. No provisions
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of this Agreement are intended, nor will be interpreted, to provide or create
any third party beneficiary rights or any other rights of any kind in any
client, customer, affiliate, shareholder, partner or any
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party hereto or any other person or entity unless specifically provided
otherwise herein, and, expect as so provided, all provisions hereof will be
personal solely between the parties to this Agreement.

Section 11.12. Public Announcement. The parties shall cooperate with
respect to any public announcement relating to the transactions contemplated
hereby; and no party will issue any public statement announcing such
transaction without the prior consent of the other parties, except as such
party in good faith (based upon advise of counsel) believes is required by law
or rules of a stock exchange and following notice to the other parties.

Section 11.13. Entire Agreement. This Agreement, the exhibits hereto and
the documents referred to herein and therein constitute the entire
understanding and agreement of the parties hereto with respect to the subject
matter hereof and supersede all prior and contemporaneous agreements or
understandings, inducements or conditions, express or implied, written or
oral, between the parties with respect hereto, other than any confidentiality
agreements entered into among the parties hereto which shall remain in full
force and effect. The express terms hereof control and supersede any course of
performance or usage of the trade inconsistent with any of the terms hereof.

Section 11.14. Survival. Notwithstanding anything to the contrary herein,
the representations, warranties and covenants of the parties to this Agreement
or in any instrument delivered pursuant hereto, shall terminate upon the
Closing.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement
and Plan of Merger as of the date first above written.

@POS.COM, INC.

By: /s/ John Wood
____________________________

Name:  John Wood
Title: CEO

SYMBOL TECHNOLOGIES, INC.
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By: /s/ Leonard Goldner
____________________________

Name:  Leonard Goldner
Title: Executive Vice President

and General Counsel

SYMBOL ACQUISITION CORP.

By: /s/ Leonard Goldner
____________________________

Name:  Leonard Goldner
Title: Vice President, Secretary

and Assistant Treasurer

EXHIBIT A

CONDITIONS TO THE OFFER

Capitalized terms used but not defined herein shall have the meanings set
forth in the Agreement and Plan of Merger (the "Agreement") of which this
Exhibit A is a part. Notwithstanding any other provision of the Offer and
subject to the terms of the Merger Agreement, Purchaser shall not be required
to accept for payment or, subject to any applicable rules and regulations of
the SEC, including Rule 14e-l(c) under the Exchange Act (relating to
Purchaser's obligation to pay for or return tendered Shares promptly after
termination or withdrawal of the Offer), pay for, and may delay the acceptance
for payment of or, subject to the restriction referred to above, the payment
for, any tendered Shares, and may amend the Offer or terminate the Offer, in
each case, consistent with the terms of the Agreement and not accept for
payment any tendered Shares, if (i) there shall not have been validly tendered
and not withdrawn prior to the expiration of the Offer such number of Shares
which would constitute at least a majority of the Shares outstanding on a
fully diluted basis on the date of purchase ("on a fully-diluted basis"
meaning the number of Shares outstanding, together with the Shares which the
Company may be required to issue pursuant to warrants, options or obligations
outstanding at that date under employee stock or similar benefit plans or
otherwise whether or not vested or then exercisable) (the "Minimum
Condition"), (ii) any necessary material approval, permit, authorization or
consent of any governmental, administrative or regulatory agency shall not
have been obtained, (iii) the Agreement shall have been terminated in
accordance with its terms, or (iv) at any time on or after the date of the
Agreement and prior to the expiration date of the Offer, any of the following
events shall occur and be continuing and shall not have resulted from the
breach by Parent or Purchaser of any of their obligations under the Agreement:
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(a) there shall be any action or proceeding brought or threatened by
any Governmental Entity or any person, or any statute, rule, regulation,
judgment, order or injunction enacted, entered, enforced, promulgated or
deemed applicable to the Offer or the Merger, seeking to (i) impose any
material limitations on Parent's or Purchaser's ownership or operation (or
that of any of their respective subsidiaries or affiliates) of all or a
material portion of their or the Company's businesses or assets or compel
Parent or Purchaser to dispose of or hold separate all or any portion of the
business or assets of the Company or any of its Subsidiaries or Parent or any
of its subsidiaries, (ii) prohibit the making or consummation of the Offer or
the Merger, (iii) impose material limitations on the ability of Purchaser, or
render Purchaser unable, to accept for payment, pay for or purchase some or
all of the Shares pursuant to the Offer and the Merger, or effectively to
exercise full rights of ownership of the Shares, including, without
limitation, the right to vote the Shares purchased by Purchaser or Parent on
all matters properly presented to the Company's stockholders or (iv) require
the divestiture by Parent or Purchaser of any Shares; or

(b) (i) any representation or warranty of the Company contained in
the Agreement that is qualified as to materiality shall not be true and
correct; or (ii) any representation or warranty of the Company in the
Agreement that is not so qualified shall not be true and correct in all
material respects, in each case as of the date of consummation of the Offer as
though made on or as of such date (other than representations and warranties
that by their terms address matters only as of another specified date, which
shall be true and correct only as of such other specified date); or

(c) the Company shall have breached or failed in any material
respect to perform any obligation or to comply with any agreement or covenant
of the Company to be performed by or complied with by it under the Agreement;
or

(d) there shall have occurred an event, change, occurrence, or
development of a state of facts or circumstances having, or which would
reasonably be expected to have, a Material Adverse Effect on the Company; or

(e) there shall have occurred (i) any suspension or limitation of
trading in securities generally on the NYSE (which suspension or limitation
shall continue for at least three hours) or any setting of minimum prices for
trading on such exchange, (ii) any banking moratorium declared by the U.S.
federal or New York authorities or any suspension of payments in respect of
banks in the United States, (iii) any material limitation (whether or not
mandatory) by any Governmental Entity on the extension of credit by commercial
banks or other commercial lending institutions, (iv) a commencement of a war
or armed hostilities or other national or international calamity directly or
indirectly involving the United States or (v) in the case of any of the
foregoing existing on the date hereof, a material acceleration or worsening
thereof;
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which, in the reasonable judgment of Parent or Purchaser, in any such case set
forth in clauses (a) - (e), and regardless of the circumstances (including any
action or inaction by Parent or Purchaser) giving rise to such condition makes
it inadvisable to proceed with the Offer and/or with such acceptance for
payment or, of payment for, Shares.

Subject to the terms of the Agreement, the foregoing conditions are for
the sole benefit of Parent and Purchaser and may be waived by Parent or
Purchaser, in whole or in part, at any time and from time to time, in the sole
discretion of Parent or Purchaser. The failure by Parent or Purchaser at any
time to exercise any of the foregoing rights shall not be deemed a waiver of
any right and each such right shall be deemed an ongoing right which may be
asserted at any time and from time to time.

2
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Exhibit D

EXECUTION COPY

TENDER AND VOTING AGREEMENT, dated as of August 12, 2002 (the
"Agreement"), among SYMBOL TECHNOLOGIES, INC., a Delaware corporation
("Parent"), SYMBOL ACQUISITION CORP., a Delaware corporation and a wholly
owned subsidiary of Parent ("Purchaser"), and each of the other parties
identified on the signature pages hereto (each a "Stockholder").

WHEREAS, Parent, Purchaser and @POS.COM, INC., a Delaware
corporation (the "Company"), are, concurrently with the execution and delivery
of this Agreement, entering into an Agreement and Plan of Merger, dated as of
the date hereof (the "Merger Agreement"; terms used without definition herein
having the meanings assigned to them in the Merger Agreement), pursuant to
which, among other things, Purchaser will make a tender offer (the "Offer") to
purchase all outstanding shares of common stock of the Company (the "Company
Common Stock");

WHEREAS, as of the date hereof, each Stockholder beneficially owns
the number of shares of Company Common Stock and options, convertible
securities and warrants to acquire Company Common Stock or other voting
securities of the Company ("Exercisable Securities") set forth opposite such
Stockholder's name on the signature pages hereto (such Company Common Stock
and Exercisable Securities, the Stockholder's "Existing Securities" and
together with any Company Common Stock or other voting securities of the
Company, the beneficial ownership of which is acquired after the date hereof,
whether upon the exercise of options, conversion of convertible securities,
exercise of warrants or otherwise of any other Exercisable Securities,
collectively referred to herein as the "Securities"); and

WHEREAS, as a condition to their willingness to enter into the
Merger Agreement, Parent and Purchaser have required that each Stockholder
agree, and each Stockholder has agreed, among other things, to tender its
Securities to Purchaser or any subsidiary of Parent, to vote in favor of the
adoption of the Merger Agreement and to grant Parent an option to purchase all
of the Securities owned by such Stockholder, on the terms and conditions
provided for herein.

NOW, THEREFORE, the parties hereto agree as follows:

ARTICLE I

Agreement to Tender; Agreement to Vote; Proxy

SECTION 1.01. Tender. Each Stockholder hereby agrees to validly
tender to Purchaser or any subsidiary of Parent making the Offer, pursuant to
and in accordance with the terms of the Offer, as soon as practicable after
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commencement of the Offer, but in no event later than five Business Days
following the commencement of the Offer, all Securities beneficially owned by
such Stockholder by physical delivery of the certificates therefor (or by book
entry or appropriate instructions to brokers or custodians thereof, as the
case may be) and to not withdraw such Securities, except following termination
of the Offer without the purchase by Purchaser or

any subsidiary of Parent of Securities thereunder or the termination of the
Merger Agreement. Each Stockholder hereby acknowledges and agrees that
Purchaser's (or any such subsidiary's) obligation to accept for payment and
pay for such Securities shall be subject to the terms and conditions of the
Offer. Each Stockholder hereby permits Parent and Purchaser to publish and
disclose in the documents required to be prepared, filed or delivered by
applicable law in the Offer and, if approval of the Company's stockholders is
required under applicable law, the proxy statement and in any other public
statement, its identity and ownership of Securities and the nature of its
commitments, arrangements and understandings under this Agreement. Upon the
satisfaction of the conditions of the Offer, Purchaser or a subsidiary of
Purchaser shall purchase the securities.

SECTION 1.02. Voting. Each Stockholder hereby agrees that, during
the time this Agreement is in effect, at any meeting of the stockholders of
the Company, however called and at any adjournment thereof, or pursuant to any
action by written consent, such Stockholder shall appear at such meeting, in
person or by proxy, or otherwise cause its Securities to be counted as present
thereat for purposes of establishing a quorum and (a) vote (or cause to be
voted) all of its Securities in favor of the approval, adoption, consent and
ratification of the Merger Agreement, the Merger and all the other
transactions contemplated thereby (collectively, the "Transactions"); (b) vote
(or cause to be voted) all of its Securities against any action or agreement
that would delay, impede, interfere with or discourage the consummation of the
Transactions or would result in a breach of any covenant, representation or
warranty or any other obligation or agreement of the Company under the Merger
Agreement or of the Stockholders under this Agreement; and (c) vote (or cause
to be voted) all of its Securities against any of the following (other than
the Merger Agreement and the Transactions, including as it may have been, or
may have been proposed by Parent or Purchaser to be, amended): (i) any
extraordinary corporate transaction or agreement therefor, including without
limitation any merger, consolidation, recapitalization, reorganization, tender
offer, share exchange, liquidation, dissolution, business combination or
similar transaction involving the Company or its Subsidiaries (including an
Acquisition Proposal), (ii) a Transfer (as defined hereinafter) of a material
amount of assets of the Company or its Subsidiaries, (iii) any change in the
majority of the Board of Directors of the Company, (iv) any change in the
present capitalization of the Company, (v) any amendment of the Company's
certificate of incorporation or bylaws, or (vi) any other material change in
the Company's corporate structure or business or change in any manner of the
voting rights of the Company Common Stock (any matter under clauses (a), (b)
or (c), a "Subject Proposal"). No Stockholder shall enter into any agreement
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or understanding with any person prior to the termination of this Agreement to
vote in any manner inconsistent herewith. As used herein, the term "Transfer"
means any sale, transfer, pledge, encumbrance, assignment or other disposition
of, or execution of any contract, option or other arrangement or understanding
with respect to the sale, transfer, pledge, encumbrance, assignment or other
disposition (including but not limited to by way of merger, consolidation,
recapitalization, tender offer or any other similar transaction) of, any of
the Securities or any interest therein.

SECTION 1.03. Proxy. (a) During the time this Agreement is in
effect, each Stockholder hereby irrevocably grants to, and appoints, and
agrees from time to time to grant to, and appoint, Parent and Purchaser, or
any of them, and any individual designated in writing by any of them, and each
of them individually, as such Stockholder's proxy, agent and attorney-in-fact
(with full power of substitution), for and in the name, place and stead of
such Stockholder, to
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vote (or cause to be voted) its Securities, or grant a consent or approval in
respect of its Securities, in each case, with respect to any Subject Proposal,
in a manner consistent with Section 1.02 above.

(b) Each Stockholder understands and acknowledges that Parent and
Purchaser are entering into the Merger Agreement in reliance upon such
Stockholder's execution and delivery of this Agreement. Each Stockholder
hereby affirms that the proxy set forth in this Section 1.03 is given in
connection with the execution of this Agreement, and that such proxy is given
to secure the performance of the duties of such Stockholder under this
Agreement. Each Stockholder hereby ratifies and confirms all that such proxy
may lawfully do or cause to be done by virtue hereof. Each Stockholder will
take such further action or execute such other instruments as may be necessary
to effectuate the intent of this proxy and hereby revokes any proxy previously
granted by it with respect to its Securities that would be inconsistent with
the proxy granted pursuant to Section 1.03(a). No Stockholder shall hereafter,
unless and until this Agreement terminates pursuant to Section 4.01 hereof,
purport to vote (or execute a consent with respect to) its Securities with
respect to any Subject Proposal (other than through this irrevocable proxy) or
grant any other proxy or power of attorney with respect to any of its
Securities to vote with respect to any Subject Proposal, deposit any of its
Securities into a voting trust or enter into any agreement (other than this
Agreement), arrangement or understanding with any person, directly or
indirectly, to vote with respect to any such Subject Proposal, grant any proxy
or give instructions (other than in this Agreement) with respect to the voting
of such Securities with respect to any Subject Proposal.

ARTICLE II

Representations and Warranties
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SECTION 2.01. Representations and Warranties of Parent and
Purchaser. Parent and Purchaser hereby represent and warrant to each
Stockholder that they have the corporate power and authority to enter into
this Agreement and perform all of their obligations under this Agreement. This
Agreement has been duly and validly executed and delivered by Parent and
Purchaser and constitutes a valid and binding agreement of Parent and
Purchaser, enforceable against them in accordance with its terms.

SECTION 2.02. Representations and Warranties of the Stockholders.
Each Stockholder hereby represents and warrants to Parent and Purchaser as
follows:

(a) Ownership of Securities and Options. Such Stockholder is the
record and beneficial owner of the Existing Securities set forth opposite its
name on the signature pages hereto. To such Stockholder's knowledge, such
Existing Securities are, and the Company Common Stock upon issuance or receipt
will be, validly issued, fully paid and nonassessable. On the date hereof,
such Existing Securities constitute all of the Securities owned of record or
beneficially by such Stockholder. Such Stockholder has, with respect to such
Existing Securities, or will have, with respect to any other Securities of
such Stockholder, sole voting power, sole power of disposition and sole power
to agree to all of the matters set forth in this Agreement with respect to all
of such Securities, with no restrictions, subject to applicable securities
laws, on such Stockholder's voting power or rights of disposition pertaining
thereto.
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On the date hereof, such Stockholder has, and at all times during the
term hereof, such Stockholder will have with respect to such Securities to be
sold on such date, good, valid and marketable title to such Securities, free
and clear of all claims, liens, encumbrances, security interests and charges
of any nature whatsoever (other than the encumbrance created by this
Agreement), and shall not be subject to any preemptive right of any
stockholder of the Company. The sale of such Stockholder's Securities to
Parent hereunder will transfer to Parent good, valid and marketable title to
such Securities, free and clear of all claims, liens, encumbrances, security
interests, rights of first refusal and charges of any nature whatsoever.

(b) Power; Binding Agreement. Such Stockholder has the legal
capacity, power and authority to enter into and perform all of its obligations
under this Agreement, including, without limitation, power and authority to
sell, assign, transfer and deliver its Securities to Parent pursuant to the
terms and conditions of this Agreement. The execution, delivery and
performance of this Agreement by such Stockholder have been duly and validly
authorized and no other actions or proceedings on the part of such Stockholder
are necessary to authorize this Agreement or to consummate the transactions
contemplated herein. The execution, delivery and performance of this Agreement
by such Stockholder will not violate any other agreement to which such
Stockholder is a party including, without limitation, any voting agreement,
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stockholders agreement or voting trust. This Agreement has been duly and
validly executed and delivered by such Stockholder and constitutes a valid and
binding agreement of such Stockholder, enforceable against such Stockholder in
accordance with its terms.

(c) No Conflicts. (i) No filing with, and no permit, authorization,
consent or approval of, any Governmental Entity is necessary for the execution
of this Agreement by such Stockholder and the consummation by such Stockholder
of the transactions contemplated hereby and (ii) neither the execution and
delivery of this Agreement by such Stockholder nor the consummation by such
Stockholder of the transactions contemplated hereby nor compliance by such
Stockholder with any of the provisions hereof shall (A) conflict with or
result in any breach of any provision of the certificate of incorporation,
by-laws or other governing documents, if any, if such Stockholder is not an
individual, (B) result in a violation or breach of, or constitute (with or
without notice or lapse of time or both) a default (or give rise to any third
party right of termination, cancellation, material modification or
acceleration) under any of the terms, conditions or provisions of any note,
bond, mortgage, indenture, license, contract, agreement or other instrument or
obligation to which such Stockholder is a party or by which such Stockholder
or any of its properties or assets may be bound or (C) violate any order,
writ, injunction, decree, statute, rule or regulation applicable to such
Stockholder or any of its properties or assets.

(d) There is no suit, action, investigation or proceeding pending
or, to the knowledge of such Stockholder, threatened against such Stockholder
at law or in equity before or by any Governmental Entity that could reasonably
be expected to materially impair the ability of such Stockholder to perform
its obligations hereunder on a timely basis, and there is no agreement,
commitment or law to which such Stockholder is subject that could reasonably
be expected to materially impair the ability of such Stockholder to perform
its obligations hereunder on a timely basis.
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(e) No Claims. Such Stockholder in its capacity as a stockholder,
director, officer or employee of the Company or in any other capacity, has no
knowledge of any Claims (as defined hereinafter) that it may have against the
Released Parties (as defined hereinafter).

(f) No Group. Such Stockholder is acting individually and not as
part of a "group" as defined in the Securities Exchange Act of 1934, as
amended.

ARTICLE III

Certain Covenants

SECTION 3.01. Certain Covenants of each Stockholder. Each
Stockholder hereby covenants and agrees as follows:
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(a) No Solicitation. Such Stockholder shall not, and shall not
authorize or permit any stockholder, director, officer, employee, affiliate,
representative or agent of such Stockholder to, directly or indirectly, (i)
solicit, facilitate, initiate, entertain, encourage or take any action to
facilitate, initiate, entertain or encourage any inquiries or communications
or the making of any proposal or offer that constitutes or may constitute an
Acquisition Proposal or a Transfer of any of the Securities, (ii) participate
or engage in any discussions or negotiations with, or provide any information
to or take any other action with the intent to facilitate the efforts of, any
person concerning any possible Acquisition Proposal or a Transfer of any of
the Securities or any inquiry or communication which might reasonably be
expected to result in an Acquisition Proposal or a Transfer of any of the
Securities or (iii) agree to or endorse, or release any third party from any
obligation under any existing standstill agreement or arrangement relating to,
any Acquisition Proposal, or otherwise facilitate any effort or attempt to
make or implement any Acquisition Proposal. If such Stockholder or any
representative or agent of such Stockholder receives an inquiry or proposal
with respect to any Acquisition Proposal or any Transfer of Securities, then
such Stockholder shall promptly inform Parent of the terms and conditions, if
any, of such inquiry or proposal and the identity of the person making it.
Such Stockholder shall, and shall cause its representatives or agents to,
immediately cease and cause to be terminated any existing activities,
discussions or negotiations with any parties conducted heretofore with respect
to any of the foregoing. Notwithstanding the foregoing, nothing in this
Section 3.01(a) shall limit the ability of any individual who is a director or
officer of the Company to take any of the actions described in Section 7.8(b)
of the Merger Agreement (but only to the extent permitted in Section 7.8(b) of
the Merger Agreement) in his capacity as a director or officer of the Company.

(b) Restriction on Transfer, Proxies and Non-Interference. Such
Stockholder hereby agrees, while this Agreement is in effect, and except as
contemplated hereby, not to (i) Transfer any of the Securities or any interest
therein, (ii) grant any proxies with respect to any Securities or deposit any
Securities into a voting trust or enter into a voting agreement with respect
to any Securities, or (iii) take any action that would make any representation
or warranty of such Stockholder contained herein untrue or incorrect or have
the effect of preventing or disabling such Stockholder from performing its
obligations under this Agreement, or that would otherwise hinder or delay
Parent from acquiring a majority of the outstanding Securities. Any action
described in the foregoing clauses (i) through (iii) in violation of this
Agreement shall be void ab initio.
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(c) Additional Securities. Such Stockholder hereby agrees, while
this Agreement is in effect, to promptly notify Parent of the number of any
new Securities acquired by such Stockholder, if any, after the date hereof.

(d) Cooperation. Such Stockholder will not take any action, which
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could reasonably (i) result in any restriction on or delay in the consummation
of the transactions contemplated by the Merger Agreement, any related
agreements or this Agreement or (ii) render any of such transactions
undesirable or impractical for Parent.

(e) Dissenter's Rights. Such Stockholder agrees that it will not
exercise any right to dissent or any similar rights of appraisal, which it may
have under any applicable law with respect to any transaction contemplated by
the Merger Agreement or any related agreement.

SECTION 3.02. Stop Transfer Order. In furtherance of this Agreement,
each Stockholder hereby authorizes and directs the Company's counsel to notify
the Company's transfer agent that there is a stop transfer order with respect
to all of the Existing Securities (and that this Agreement places limits on
the voting and transfer of such shares).

SECTION 3.03. Public Announcements. Each Stockholder shall consult
with Parent before issuing, and shall first provide Parent the reasonable
opportunity to review and comment upon, any press release or other public
statements with respect to the existence or terms of this Agreement, the
Merger and the other Transactions, and shall not issue any such press release
or make any such public statement without the prior written consent of Parent,
except to the extent necessary in response to a judicial or similar
investigative inquiry (including a discovery request in a lawsuit), in which
case such Stockholder shall make such disclosure pursuant thereto only after
first providing reasonable notice to Parent and affording Parent the
opportunity to seek to limit, prevent or protect such disclosure.

SECTION 3.04. Reasonable Best Efforts; Further Assurances. (a) Each
Stockholder shall use its reasonable best efforts to take, or cause to be
taken, all actions, and to do, or cause to be done, and to assist and
cooperate with the other parties in doing, all things necessary, proper or
advisable to consummate and make effective, in the most expeditious manner
practicable, the Merger and the other Transactions.

(b) Each Stockholder shall, from time to time, execute and deliver,
or cause to be executed and delivered, such additional or further consents,
documents and other instruments and shall take all such further actions as
Parent or Purchaser may reasonably request for the purpose of effectively
carrying out the transactions contemplated by this Agreement, the Merger
Agreement and any other related agreements.

SECTION 3.05. Cooperation as to Regulatory Matters. Each Stockholder
shall furnish all such necessary information and reasonable assistance as may
be requested in connection with the preparation of filings and submissions to
any Governmental Entity. Each Stockholder shall supply, and use its reasonable
best efforts to cause the Company to supply, to Parent copies of all
correspondence, filings or communications (or memoranda setting forth the
substance thereof) with Governmental Authorities with respect to this
Agreement and the transactions contemplated hereby.
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SECTION 3.06. Series B Preferred Stock. Within two business days
before the Expiration Date of the Offer, each Stockholder agrees to cause the
conversion of all of the shares of Series B Preferred Stock of the Company
beneficially owned by such Stockholder into shares of Company Common Stock in
accordance with the Company's certificate of incorporation so long as after
giving effect to such conversion and subsequent tender of such Company Common
Stock pursuant to Section 1.01 hereof, the Minimum Condition shall have been
or would be satisfied.

ARTICLE IV

Miscellaneous

SECTION 4.01. Termination; Survival of Representations and
Warranties. (a) This Agreement shall terminate on the Termination Date, and
upon such termination, this Agreement shall terminate and be of no further
force and effect. The representations and warranties contained in Article II
shall not be deemed waived or otherwise affected by any investigation made by
the other parties hereto, and shall survive the termination of this Agreement
for one year. The provisions of Articles III and Article IV shall survive the
termination of this Agreement indefinitely in accordance with their terms. As
used herein, the term "Termination Date" means the first to occur of (i) the
Effective Time, (ii) receipt by such Stockholder of written notice of
termination of this Agreement by Parent, (iii) if the Merger Agreement has
been terminated due to a breach by Parent or Purchaser, the date of such
termination or (iv) if the Merger Agreement has been terminated (other than
due to a breach by Parent or Purchaser), the date that is six months from the
later of (A) the date of the stated maturity of the Convertible Note and (B)
the date in which all outstanding loans and other obligations under the
Convertible Note are fully paid and satisfied.

SECTION 4.02. Amendments. This Agreement may not be amended with
respect to Parent, Purchaser or any Stockholder except by an instrument in
writing signed on behalf of Parent, Purchaser and such Stockholder.

SECTION 4.03. Notices. All notices or other communications which are
required or permitted hereunder shall be in writing and sufficient if
delivered personally or sent by nationally recognized overnight courier or by
registered or certified mail, postage prepaid, return receipt requested, or by
electronic mail, with a copy thereof to be delivered or sent as provided above
or by facsimile or telecopier, as follows:

if to Parent or Purchaser, to

Symbol Technologies, Inc.
One Symbol Plaza
Holtsville, NY 11742
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Fax:   (631) 738-4127
Attn:  Leonard Goldner

with copies to:
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Simpson Thacher & Bartlett
425 Lexington Avenue
New York, NY  10017-3954
Tel:  (212) 455-2000
Fax:  (212) 455-2502
Attn:  Edward J.H. Chung, Esq.

if to the Stockholder:

to the address set forth opposite its name
on the signature pages hereto

or to such other address as the party to whom notice is to be given may have
furnished to the other party in writing in accordance herewith. All such
notices or communications shall be deemed to be received (i) in the case of
personal delivery, nationally recognized overnight courier or registered or
certified mail, on the date of such delivery and (ii) in the case of facsimile
or telecopier or electronic mail, upon confirmed receipt.

SECTION 4.04. Descriptive Headings; Interpretation. The headings
contained in this Agreement are for reference purposes only and shall not
affect in any way the meaning or interpretation of this Agreement. The terms
"hereof", "herein", "hereby", and derivative or similar words refer to this
entire Agreement. Unless the context otherwise requires, words of any gender
include each other gender, and words using the singular or plural number also
include the plural or singular number, respectively. Whenever the words
"include", "includes" or "including" are used in this Agreement, they shall be
deemed to be followed by the words "without limitation".

SECTION 4.05. Severability. If any term or other provision of this
Agreement is invalid, illegal or incapable of being enforced by any rule of
law, or public policy, all other conditions and provisions of this Agreement
shall nevertheless remain in full force and effect so long as the economic or
legal substance of the transactions contemplated hereby is not affected in any
manner adverse to any party. Upon such determination that any term or other
provision is invalid, illegal or incapable of being enforced, the parties
hereto shall negotiate in good faith to modify this Agreement so as to effect
the original intent of the parties as closely as possible in an acceptable
manner to the end that transactions contemplated hereby are fulfilled to the
extent possible.

SECTION 4.06. Entire Agreement. This Agreement and the related
agreements (including all exhibits and schedules thereto) and other documents
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and instruments delivered in connection herewith constitute the entire
agreement and supersede all prior agreements and undertakings, both written
and oral, among the parties, or any of them, with respect to the subject
matter hereof and thereof.

SECTION 4.07. Assignment. This Agreement may not and shall not be
assigned by operation of law or otherwise, except that Parent and Purchaser
may assign all or any of their rights hereunder to any affiliate, provided
that no such assignment shall relieve the
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assigning party of its obligations hereunder. Any assignment in violation of
this Agreement shall be void ab initio.

SECTION 4.08. Parties in Interest; No Third-Party Beneficiaries.
This Agreement shall be binding upon and inure solely to the benefit of each
party hereto. Nothing in this Agreement, express or implied, is intended to
confer on any person other than the parties hereto or their respective
successors and assigns, any rights, remedies, obligations or liabilities under
or by reason of this Agreement.

SECTION 4.09. Failure or Indulgence Not Waiver; Remedies Cumulative.
No failure or delay on the part of any party hereto in the exercise of any
right hereunder will impair such right or be construed to be a waiver of, or
acquiescence in, any breach of any representation, warranty or agreement
herein, nor will any single or partial exercise of any such right preclude
other or further exercise thereof or of any other right. All rights and
remedies existing under this Agreement are cumulative to, and not exclusive
to, and not exclusive of, any rights or remedies otherwise available.

SECTION 4.10. Governing Law; Enforcement. This Agreement and the
rights and duties of the parties hereunder shall be governed by, and construed
in accordance with, the laws of the State of Delaware. The parties agree that
irreparable damage would occur in the event that any of the provisions of this
Agreement or any related agreement were not performed in accordance with their
specific terms or were otherwise breached. It is accordingly agreed that the
parties shall be entitled to an injunction or injunctions to prevent breaches
of this Agreement or any related agreement and to enforce specifically the
terms and provisions of this Agreement or any related agreement in any Federal
or state court sitting in the State of Delaware, this being in addition to any
other remedy to which they are entitled at law or in equity. In addition, each
of the parties hereto, (a) consents to submit itself to the exclusive personal
jurisdiction of any Federal or state court sitting in the State of Delaware in
the event any dispute arises out of this Agreement or any related agreement or
any transaction contemplated hereby or thereby, (b) agrees that it will not
attempt to deny or defeat such personal jurisdiction by motion or other
request for leave from any such court, (c) agrees that it will not bring any
action relating to this Agreement or any related agreement or any transaction
contemplated hereby or thereby in any court other than any Federal or state
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court sitting in the State of Delaware and (d) waives any right to trial by
jury with respect to any action related to or arising out of this Agreement or
any related agreement or any transaction contemplated hereby or thereby.

SECTION 4.11. Counterparts. This Agreement may be executed in one or
more counterparts, and by the different parties hereto in separate
counterparts, each of which when executed shall be deemed to be an original
but all of which taken together shall constitute one and the same agreement.

[Remainder of this page intentionally left blank]
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IN WITNESS WHEREOF, Parent, Purchaser and each Stockholder have
caused this Agreement to be duly executed as of the day and year first above
written.

SYMBOL TECHNOLOGIES, INC.

By:  /s/ Leonard Goldner
__________________________

Name:  Leonard Goldner
________________________

Title: Executive Vice President
and General Consel
________________________

SYMBOL ACQUISITION CORP.

By:  /s/ Leonard Goldner
__________________________

Name:  Leonard Goldner
________________________

Title: Vice President, Secretary
and Assistant Treasurer
________________________

Existing Securities       Address
2,905,113 of Company
Common Stock                          CROSSPOINT VENTURES PARTNERS Q LLP
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By:  /s/ James Dorrian
__________________________

Name:  James Dorrian
________________________

Title: G.P.
________________________

Existing Securities       Address
335,385 of Company
Common Stock                          CROSSPOINT VENTURES PARTNERS LLP

By:  /s/ James Dorrian
__________________________

Name:  James Dorrian
________________________

Title: G.P.
________________________

Existing Securities       Address
352,942 of Series B                   LIFE INVESTORS INSURANCE COMPANY
preferred stock                       OF AMERICA

By:  /s/ Thomas E. Myers
__________________________

Name:  Thomas E. Myers
________________________

Title: Managing Partner,
VMF Capital LLC
________________________
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Existing Securities       Address
331,953 of Company                    JOHN WOOD
Common Stock

Options exercisable for
shares of Company                     /s/ John Wood
Common Stock                          _______________________________

(Signature)

Existing Securities       Address
389,532                               LLAVAN FERNANDO

Options exercisable for
shares of Company                     /s/ Llavan Fernando
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Common Stock                          _______________________________
(Signature)
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